United States Department of the Interior
BUREAU OF RECLAMATION JUN 2 02012 3
'

Upper Colorado Regional Office
125 South State Street, Room 6107 CLASS
Salt Lake City, UT 84138-1102 N ——— — |

IN REPLY REFER TO:

UC-446 JUN 18 201 2t — -

FLDf
WTR-4.00 [CLASS

Mr. Steve Biondo \
Colorado Conservation Board -
1580 Logan Street, Room 600 —
Denver, CO 80203 )

Subject: Approval and Execution of Repayment Contract No. 12-WC-40-456, Between the United
States and the State of Colorado, Animas-La Plata Project, Colorado and New Mexico

Dear Mr. Biondo:

Attached are three originals of the fully executed subject repayment contract. Compliance of this
action with the National Environmental Policy Act of 1969 is documented by DUR-ALP-CE-07-
2012. The subject contract has been reviewed by the Office of the Solicitor for legal adequacy and
has been signed by this office on behalf of the United States.

It has been our pleasure working with the State of Colorado to complete this agreement and we look
forward to continue working with you in the future. If you have any further questions or comments,
please contact Mr. Michael Loring at 801-524-3691.

Sincerely,

Larry*Walkoviak
Regional Director

Attachments — 3 originals

cc: Mr. Ed Warner ¥
Bureau of Reclamation
2764 Compass Drive, Suite 106
Grand Junction, CO 81506-0340
(original)
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Contract No. 12-WC-40-456

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION

ANIMAS-LA PLATA PROJECT
COLORADO RIVER STORAGE PROJECT

REPAYMENT CONTRACT BETWEEN THE UNITED STATES
AND THE STATE OF COLORADO

74

THIS REPAYMENT CONTRACT, made this _/_ﬁ‘day of ,2012,
pursuant to the Act of Congress approved June 17, 1902 (32 Stat. 388), and acts amendatory
thereof or supplementary thereto, all of which acts are commonly known and referred to as the
Federal Reclamation Laws, between the UNITED STATES OF AMERICA, hereinafter referred
to as the United States, represented by the officer executing this contract, and the STATE OF
COLORADO, acting by and through the Department of Natural Resources, Colorado Water
Conservation Board, hereinafter called the State, located in Denver, Colorado, acting through
their representatives.

WITNESSETH, That:

WHEREAS, the following statements are made in explanation:

(a) The Act of Congress approved April 11, 1956 (70 Stat. 105), authorized the planning
and investigation of the Animas-La Plata Project as a participating project of the Colorado River
Storage Project Act; subsequently, the construction, operation, and maintenance of the Animas-

La Plata Project was authorized by Title V of the Colorado River Basin Project Act of September
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30, 1968 (82 Stat. 896), and the United States has investigated, planned, and begun to construct
said Animas-La Plata Project for the storage, diversion, salvage, and distribution of the waters of
the Animas River, which Project has among its authorized purposes the furnishing of water for
municipal, industrial, domestic, and other beneficial purposes. The water rights settlement
purposes of the Project were authorized by the Colorado Ute Indian Water Rights Settlement Act
of 1988 (Public Law 100-585) as amended by the Colorado Ute Settlement Act Amendments of
2000, Public Law 106-554 (hereafter referred to as the Settlement Act, as amended).

(b) The Settlement Act, as amended, authorizes the construction of a reservoir, pumping
plant, inlet conduit, and appurtenant facilities with sufficient capacity to divert, store, and use
water from the Animas River for an average annual depletion of 57,100 acre feet of water to be
used for a municipal and industrial water supply;

(c) Reclamation has completed the Animas-La Plata Final Supplemental Environmental
Impact Statement (FSEIS) dated July 2000 and subsequent Record of Decision dated Seéptember
25, 2000, for compliance with the National Environmental Policy Act. The State acknowledges
that as a result of this regulatory compliance, and the terms of this contract, it is limited in the
Contract to a municipal and industrial Statutory Water Allocation with an estimated average
annual depletion not to exceed 5,230 acre-feet of water for this Project.

(d) As provided by Public Law 100-585, the design and construction functions of the
Bureau of Reclamation with respect to the Animas-La Plata Project shall be subject to the
provisions of the Indian Self-Determination and Education Assistance Act (Public Law 93-638)

to the same extent as if such functions were performed by the Bureau of Indian Affairs.
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(e) Adequate water rights for the Project have been obtained in Colorado and New Mexico,
and the United States is satisfied that any conflicts between private water rights and Project
water rights have been resolved.

(f) The State is interested in contracting for the water supply allocated to the State of
Colorado pursuant to Public Law 106-554.

(g) The State has demonstrated its legal and financial capability to make the contributions
and payments required by this document, by demonstrating that it is a legal entity under state
law, and that it has appropriated funds in amounts sufficient for this obligation.

(h) InMay of 2001, Reclamation prepared an Interim Cosf Allocation, based on October
2001 price levels of the estimated Project construction costs, which established the repayment
obligation of the State as $32,808,350 at that time. This Interim Cost Allocation continues to be
updated annually to reflect the impacts of inflation on Project construction costs as described in
Article 7 herein.

(i) The Consolidated Appropriations Act of 2005 (December 8, 2004) (P.L. 108-447)
provides in Division C, Title II, Section 207 (commonly referred to as "Section 207") the
Secretary the authority to forgive the obligation of the non-Indian sponsors relative to the $163
million increase in estimated total project costs that occurred in 2003. On December 30, 2005,
the last sentence of Section 207 was amended to also forgive the costs of the effects of inflation
on the $163 million increase (Department of Defense Appropriations Act, 2006 - December 30,
2005, P.L. 109-140).

(j) Itis the intent of both the United States and the State that any rights granted by this
Agreement are not limited to a specific term but would instead continue in full force and effect

pursuant to section 9 of the Reclamation Project Act of 1939, 43 U.S.C. § 485h, and this
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Agreement will remain in full force and effect during the Useful Project Life, and as provided in
Article 7(1) below.

(k) The parties hereto desire to enter into this contract in order to secure this municipal and
industrial water supply pursuant to the terms and conditions of Public Law 106-554 for the use of
such water in and for the benefit of Colorado as hereinafter provided.

NOW, THEREFORE, in consideration of the mutual and dependent covenants herein

contained, the parties hereto agree as follows:

1. GENERAL DEFINITIONS

Where used in this contract:

(a) “Association” means the Animas-La Plata Operations, Maintenance, and Replacement
Association, established by the Project sponsors who were signatories to the IGA, dated March
4, 2009, pursuant to the Colorado Uniform Unincorporated Nonprofit Association Act, 7-30-101
et seq., CRS (2006), to carry out the OM&R activities and responsibilities of the Project.

(b) “Colorado Ute Tribes” means the Southern Ute Indian Tribe, a federally recognized
Indian tribe, and the Ute Mountain Ute Tribe, a federally recognized Indian tribe.

(¢) "Consultation" means the United States shall notify and confer with the State regarding
significant decisions pertaining to this contract. In the event that consensus cannot be reached
and the United States makes a decision, appeals are available to the extent allowed under
applicable laws.

(d) "Estimated Repayment Obligation" means the reimbursable construction costs allocated
to the State's M&I uses associated with the construction of Project Works‘ plus any appropriate

Interest During Construction (IDC).



10

11

12

13

14

15

16

17

18

19

20

21

22

23

(e) “Final Repayment Obligation” means the final reimbursable construction costs
allocated to the State's M&I uses associated with the construction of Project Works, plus any
appropriate IDC, as determined through the Final Cost Allocation described in Article 7(d)
below.

(B “IGA” or “Intergovernmental Agreement” means that agreement, effective March 4,
2009, which has been executed by the Colorado Water Resources and Power Development
Authority; the San Juan Water Commission, a political subdivision of the State of New Mexico,
the La Plata Water Conservancy District, a political subdivision of the State of New Mexico; the
Southern Ute Indian Tribe, a federally recognized Indian tribe; the Navajo Nation, a federally
recognized Indian tribe; and the Ute Mountain Ute Tribe, a federally recognized Indian tribe, and
their authorized assignees, that have been identified by the Settlement Act, as amended, to
receive a water allocation that created the Association to operate and maintain the Project.

(g) “Non Contract costs” means the costs of work or services provided by Reclamation
staff and/or service contractors in support of the project. Non-contract costs refer to the costs of
work or services provided in support of the project, some of which can be expensed against a
specific plant account, and other work which is of such a broad non-specific nature that it can
only be attributed to the project as a whole. These latter costs are also referred to as “distributive
costs.” Non-contract costs refer to the work or services provided in support of the project, some
of which can be expensed against a specific plant account, and other work which is of such a
broad non-specific nature that it can only be attributed to the project as a whole. These costs
generally originate for work or services provided by agency personnel (or contractor personnel
used to augment agency resources), or land or right-of-way acquisitions to facilitate project

development
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(h) "Operation and Maintenance Facilities" or “Permanent Operations Facility” means
those facilities necessary to support operations, maintenance and replacement work, including
permanent operating facility building headquarters with associated office space, shop for repair
and housing of the maintenance support equipment, storage place for supplies, and equipment
yard.

(i) "Project" means the Animas-La Plata Project, a participating project of the Colorado
River Storage Project Act, authorized by Title V of the Colorado River Basin Project Act,
approved September 30, 1968, as modified by the Settlement Act, as amended.

(3) “Project Construction Committee” means the committee made up of representatives of
those entities that have been identified by the Settlement Act, as amended, to receive a water
allocation and the Bureau of Reclamation. This committee has provided and will provide
coordination and consultation on the construction activities among all the project beneficiaries,
seeking common understanding and consensus on decisions associated with such items as final
plans for Project Works, project construction completion schedule, and Project construction
costs.

(k) "Project Operator" means the Association operating the Project Works.

(I) "Project Water" means all water provided through the Animas-La Plata Project.

(m) "Project Works" means all works or facilities as described in the Settlement Act, as
amended, to be constructed under the Project, including a reservoir, a pumping plant, a reservoir
inlet conduit, and appurtenant facilities with sufficient capacity to divert and store water from the
Animas River for an average annual depletion of 57,100 acre-feet of water to be used for a
municipal and industrial water supply, together with lands and rights-of-way for such works, as

described in Article 2 herein.
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(n) “Remaining Repayment Obligation” means the difference, if any, between the
Estimated Repayment Obligation and the Final Repayment Obligation as determined through the
Final Cost Allocation described in Articles 7(d) and 7(g) below.

(o) "San Juan River System" means the San Juan River and its tributaries.

(p) "State” or “Contractor" means the STATE OF COLORADO, acting by and through the
Department of Natural Resources, Colorado Water Conservation Board, located in Denver,
Colorado, or its assignees.

(q) "Statutory Water Allocation" means the municipal and industrial (M&I) water
allocation delivered to the State through the use of the project components, pursuant to Sec.
6(a)(1)(ii)(VII) of the Settlement Act, as amended.

(r) "United States" or "Contracting Officer" or “Secretary” either of them means the
Secretary of the United States Department of the Interior or his/her duly authorized
representative.

(s) “Useful Project Life” means the period of time the Project is able to provide the
authorized Project benefits pursuant to Sec. 6(a)(1)(A)(1)(V]) of the Settlement Act, as amended.

(t) "Water Rights Settlement Agreement" refers to the "Colorado Ute Indian Water Rights
Final Settlement Agreement" dated December 10, 1986 among the United States, the State of
Colorado, the Ute Mountain Ute Tribe, the Southern Ute Indian Tribe, and the additional
governmental and private entities in Colorado signatory thereto, as implemented by the

Settlement Act, as amended.
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2. PROJECT WORKS

Subject to the terms and conditions of this and other applicable contracts related specifically to
this Project, the United States will construct the following Project Works and appurtenant
facilities, acquire lands, and provide certain moveable property and equipment to the Project
Operator needed for Project operation and maintenance as, in the opinion of the United States in
consultation with the Project Operations Committee, are necessary for Project purposes, without
being limited by enumeration and within the limit of funds made available by the Congress and
the contracting parties.

(a) The Project Works are presently identified as the following:

(1) Ridges Basin Dam and Lake Nighthorse and appurtenant facilities, the main storage
facility for the Project, are located on Basin Creek in Ridges Basin approximately 3
miles southwest of Durango, Colorado. The reservoir will have a total capacity of
approximately 120,000 acre-feet.

(2) Durango Pumping Plant and appurtenant facilities are located adjacent to the Animas
River and will pump water from the Animas River for storage in Lake Nighthorse.

(3) Ridges Basin Inlet Conduit and appurtenant facilities extend from the Durango
Pumping Plant to Lake Nighthorse.

(4) Operation and Maintenance Facilities will be constructed as determined necessary by
the United States, after consultation with the Project Construction Coordinating
Committee, for the required operation and maintenance of Project Works.

(b) The United States, after consultation with the State, shall have the right at any time to
increase the capacity of the Project Works or any unit or feature thereof for other than currently

authorized project purposes without additional capital or operation and maintenance cost to the
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State; provided, that the State's use of the Statutory Water Allocation shall not be impaired
thereby. The right of use of such increased capacity is reserved to the United States.

(c) Any additions, changes to, or operation of Project Works or changes in use of the water
allocations pursuant to Sec. 6(a)(1)(A)(ii) of the Settlement Act, as amended, from that stated in
the Animas-La Plata Final Supplemental Environmental Impact Statement (FSEIS) dated July
2000 and subsequent Record of Decision dated September 25, 2000, will, if required by law, be
subject to further compliance with applicable environmental statutes, which shall include an
analysis of potential impacts on other project participants.

(d) Construction and operation of the Project will be in accordance with the Environmental

Commitments in Chapters 4 and 5 of the FSEIS, which are attached as Exhibit A to this contract.

3. PROJECT COORDINATION COMMITTEES

Coordination of Project construction, operations, and maintenance activities has been, in part,
and will be accomplished through the establishment of two committees: one to focus on those
activities associated with the construction of the Project Works, the other to oversee the
operations and maintenance activities.

(a) The Project Construction Coordination Committee is made up of representatives of
those entities that have been identified by the Settlement Act, as amended, to receive a water
allocation and the Bureau of Reclamation. This committee has provided and will provide
coordination and consultation on the construction activities among all the project beneficiaries,
seeking common understanding and consensus on decisions associated with such items as final
plans for Project Works, project construction completion schedule, and Project construction

costs. Upon Project completion, this committee will be dissolved.
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(b) The Project Operations Committee consisted of representatives from those entities that
were identified by the Settlement Act, as amended, to receive a water allocation and the Bureau
of Reclamation. This committee determined an appropriate entity to contract with Reclamation
for the operation, maintenance, and replacement (OM&R) of the Project Works and developed a
common understanding among the project beneficiaries of the appropriate level of annual
OM&R activities to be performed on the Project Works to assure the Project's long term
operational integrity and public safety. This committee was essentially replaced by the
Association who subsequently entered into an OM&R contract with Reclamation. Ultimately,
the Association will oversee the ongoing OM&R activities of the Project Works, providing
consultation and coordination among Association members on such items as annual OM&R

funding, maintenance schedules, and public safety issues.

4. MEASUREMENT AND RESPONSIBILITY FOR DISTRIBUTION OF STATUTORY

WATER ALLOCATION

(a) The water released or bypassed for the State pursﬁant to this contract shall be measured
at the outlet works of Ridges Basin Dam, and/or in the Animas River at the Durango Pumping
Plant with measuring facilities installed by the United States as a part of the Project. Additional
points of diversion directly from Lake Nighthorse may be made in the future by the State after
consultation and approval of the United States. Water delivered at these additional points of
diversion on Lake Nighthorse shall be measured at those points of diversion by facilities
provided by the State or its subcontractors. Water will be available at the outlet works of Ridges
Basin Dam and/or the Animas River{ in such quantities as the State determines, subject to

capacity limitations of the relevant facilities, to ensure that the State annually receives a

10
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municipal and industrial Statutory Water Allocation with an estimated average annual depletion
not to exceved 5,230 acre-feet.

(b) Once water is released from the outlet works of Ridges Basin Dam, bypassed at the
Durango Pumping Plant or diverted from Lake Nighthorse, the United States will not be
responsible for the control, carriage, handling, use, disposal, or distribution of the Statutory
Water Allocation furnished to the State, or for any damage of any nature whatsoever arising out
of or connected to the control, carriage, handling, treatment, use, disposal of the Statutory Water
Allocation by the State, except when caused by the direct action of the United States.

(c) All facilities required for taking the water furnished under this contract from the points
of delivery and putting it to use by the State and its users or subcontractors will be acquired,
constructed or installed, and operated and maintained by the State or its users or subcontractors

at their sole expense.

5. ALLOCATION AND USE OF PROJECT WATER

(a) The State's allocation of water provided by the Project consists of a municipal and
industrial Statutory Water Allocation with an estimated average annual depletion of 5,230 acre-
feet, except as otherwise provided under Article 7(h) herein. This allocation may be met by a
combination of direct diversion of the natural flows from the Animas River and water released
and/or diverted from Project storage and subsequently diverted from the Animas River.

(b) Except as provided in Article 7(h) herein, the State shall have the right of up to 10,440
acre-feet of storage in Lake Nighthorse to supplement the amount of direct flow diversion as
necessary to fulfill the State's Statutory Water Allocation of 5,230 acre-feet estimated average

annual depletion. Unless the Intergovernmental Agreement is in effect, any portion of the 10,440

11
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acre-feet of unused storage shall be retained in Lake Nighthorse and shall be available for the
State's use in succeeding years. The State shall have the opportunity to purchase excess Project
water from other Project participants.

(c) Ifrequired to ensure that the State's Statutory Water Allocation of 5,230 acre-feet
estimated average annual depletion is met, the water may be used and reused to the extent
permitted by the Project decrees and Federal authorizations. In addition, the water may be used
at any location in the State of Colorado, in accordance with all applicable laws, or may be used
by exchange or augmentation. Also, the water may be used for compact compliance purposes.
Any use of water contemplated in this Article shall be subject to the conditions in Article 5(e)
below. |

(d) The United States, after compliance with applicable environmental compliance statutes,
shall cooperate with the State, its subcontractors or assignees, to provide appropriate interests in
land needed for delivery of Project Water through non-project facilities.

(e) Any use of the Statutory Water Allocation other than that contemplated in the July 2000
Final Supplemental Environmental Impact Statement and subsequent Record of Decision dated
September 25, 2000 for the Animas-La Plata Project shall be subject to compliance with

applicable environmental statutes.

6. WATER RIGHT PROVISIONS

(a) Upon request of the United States, and if the State agrees in writing, the State will
assign the water rights, if any, that it holds associated with the Project water rights to the United
States for the benefit of users of Project Water. The State, or its assignee, will also protect its

interest in the Project Water rights and in case a dispute arises as to the character, extent, priority

12
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or validity of the rights of the United States or the State to use or permit use of Project Water, the
State shall promptly bring and diligently prosecute and/or defend judicial proceedings for the
determination of such dispute and shall take all other measures necessary toward the defense and
protection of the Project water supply. The United States, upon request of the State, will enter
into the proceedings to defend such rights.

(b) The construction of the Project Works, the allocation of the water supply from those
facilities to the Colorado Ute Tribes, and the provision of funds to the Colorado Ute Tribes in
accordance with section 16 of Public Law 106-554, and the issuance of an amended final consent
decree by the State of Colorado as contemplated in subsection 18(c) of Public Law 106-554 shall
constitute final settlement of the tribal claims to water rights on the Animas and La Plata Rivers

in the State of Colorado.

7. METHOD OF PAYMENT FOR PROJECT CONSTRUCTION COSTS

(@) Reclamation has developed a Fiscal Year 2012 (FY12) Update to the May 2001 Interim
Cost Allocation using October 2011 price levels of the estimated Project construction costs. The
FY12 Update to the May 2001 Interim Cost Allocation allocates the reimbursable costs of the
project among the Project beneficiaries based on the pro rata share of Project storage each
respective entity receives in Lake Nighthorse. The State's water capital obligation allocable to its
10,440 acre feet of Project water allocation in the FY12 Update to the May 2001 Interim Cost
Allocation is $36,214,474 which includes construction costs of $25,503,436 and estimated IDC
of $10,711,038 through January 31, 2012 and which takes into account Section 207 of Public

Law 108-447 as amended. This amount is the State’s Estimated Repayment Obligation.

13
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(b) The construction costs allocated to the State shall accrue interest during construction at
the Project Interest Rate of 8.315% as established pursuant to the provision of Section 5(f) of the
Act of April 11, 1956 (70 Stat. 105) as amended by the Act of June 27, 1960 (74 Stat.255).

(c) The Estimated, Final or Remaining Repayment Obligation may be reduced by
payment(s) of all or a part of that repayment obligation, and may be reduced by any allowable
credits toward Project construction costs, without penalty. It is the State’s intent to make
payments not to exceed $36,000,000 toward its allocable capital obligation with an initial
$12,000,000 payment upon execution of this contract and the remaining $24,000,000 after July
01, 2012, subject to the State’s additional appropriations for such funds and the State’s
discretion. Upon contract execution and the State’s first payment of $12,000,000, IDC on the
State’s reimbursable Project construction cost allocation will end, and annual amortization
interest at the Project Interest Rate on the Estimated Repayment Obligation of $36,214,474 will
begin, as demonstrated by the repayment schedule provided in Exhibit C. Reclamation will
adjust the repayment schedule to account for reductions in the State’s capital obligation as a
result of the State’s intended payments and will transmit to the State at the end of the calendar
year the adjusted repayment schedule. The State will have the option in any year of the
repayment period to: 1) pay, as a minimum, the annual amortization payment as adjusted from
the previous year; 2) pay all or part of the remaining capital obligation; or 3) declare their Project
allocation assigned to the Remaining Repayment Obligation relinquished as provided by Section
6(a)(3)(B) of the Settlement Act, as amended. Amortization interest will stop accruing on the
Remaining Repayment Obligation assigned to the State’s Project allocation under relinquishment

at the year the State declares its relinquishment option as provided under Article 28.
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(d) At the end of the construction period of the multipurpose Project Works a final cost
allocation will be performed by the Secretary pursuant to Section 6(a)(3)(B) of the Settlement
Act, as amended. The State will pay only its allocable share of joint costs of the Project Works. -
Any additional repayment shall be warranted only for reasonable and unforeseen costs associated
with project construction as determined by the Secretary in consultation with the State, taking
into account Section 207 of Public Law 108-447 as amended and, Reclamation’s Decision
Memorandum, “Methodology Regarding Implementation of Section 207 on Up-Front Cost-
Sharing and Repayment, Animas-La Plata Project (August 2, 2006)” as amended and attached,
and other appropriate documents. Section 207 limits the non-tribal repayment obligation to $43
million for the $500 million project (10/03 prices). The language, as amended, results in:

e No repayment of the $163 million of cost increases

e No repayment of the effects of inflation on the $163 million of cost increases

e Implies repayment on the effects of inflation on the $337 million ($500 million -$163

million), which implies some inflation of the reimbursement cap.

(e) The details of said costs and a draft final cost allocation will be furnished to the State by
the United States, and the State reserves the right to review the input to the cost allocation,
including the assignment of costs to the municipal and industrial water purpose and the
allocation thereof to the State's repayment obligation. Following consultation and review by the
State, the final allocation of reimbursable costs will be prepared by the United States. These
costs will be subject to alternative dispute resolution as described in Article 8 if there remains a
dispute in the allocation of costs.

(f) The United States shall give the State written notice of the State’s Final Repayment

Obligation as established by the final cost allocation. In the event the final cost allocation
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establishes that the Final Repayment Obligation is in excess of any payments made by the State
toward the Estimated Repayment Obligation of $36,214,474 the State will have the option to pay
the remaining balance of the Final Repayment Obligation 180 days from the date of written
notice.

(g) After the 180-day final payment option established in Article 7(f) has expired, the
unpaid portion of the Final Repayment Obligation shall become the Remaining Repayment
Obligation of the State. The United States will assign that Remaining Repayment Obligation, on
a pro rata basis, to a portion of the State’s Project allocation, subject to the procedures of Section
6(a)(3)(B) of the Settlement Act, as amended. The formula to determine the portion of the State’s

Project allocation that this Remaining Repayment Obligation will be assigned is as follows:

Remaining 10,440
Project Allocation =  (Final Repayment Obligation - Repayment Received) X Acre-
Requiring Final Repayment Obligation Feet
Repayment

The above calculation to identify the Project allocation assigned to the Remaining Repayment
Obligation will be rounded to the nearest whole acre-foot of storage.

(h) Upon final cost allocation, if the State elects not to pay the Remaining Repayment
Obligation to the United States for the remaining Project allocation (including storage) described
and calculated in Article 7(g), then this portion of the State’s Project allocation shall be subject
to the procedures of relinquishment as specified by Section 6(a)(3)(B) of the Settlement Act, as
amended.

(i) Itis agreed that during construction every attempt will be made to keep Non-Contract

Costs at or below 30 percent of the final contract costs. The United States will continue to
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annually report to the State the dollar amount of the Non-Contract Costs and all other
construction costs.

() The United States has consulted and will consult annually with the State concerning the
allocation of construction costs and any interest during construction to be payable by the State
under this Contract. The Use of Facilities Procedure, whereby each participant is allocated its
share of joint costs proportionate to its use of joint facilities, is the methodology used to allocate
construction costs for the Project, and it will not be changed for the administration of this
Contract.

(k) All payments required under this Contract are due on the specified due date and will be
made by electronic fund transfers.

() Pursuant to section 9(c)(1) of the Reclamation Project Act of 1939, 43 U.S.C. § 485h,
following payment of the Final Repayment Obligation or as adjusted pursuant to Article 7, all
other contract terms will remain in full force and effect for the Useful Project Life, or until
mutually agreed upon by the State and the United States.

(m) Upon payment of the State's Final Repayment Obligation as defined in the final cost
allocation or as adjusted pursuant to Article 7, the State's Project allocation shall not be subject to

relinquishment to the Secretary for any reason, subject to applicable law.

8. ALTERNATIVE DISPUTE RESOLUTION

(a) Ifa dispute pertaining to the terms of this contract should arise between the State and
the United States, each party shall communicate in good faith and seek to resolve the dispute
expeditiously and amicably. Prior to seeking judicial review of the final cost allocation, the State

may pursue non-binding Alternative Dispute Resolution ("ADR") of any issue arising out of the
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final cost allocation which affects the State and remains unresolved after direct communication
between the parties.

(b) Either party may demand ADR in writing, which demand shall include the name of a
qualified individual suggested by the party demanding ADR, together with a statement of the
matter of controversy.

(1) Within twenty (20) days after such demand the other party shall either agree to the
named individual, or suggest another arbitrator. If the parties cannot agree on such
naming within 20 additional days, such individual shall be named by the American
Arbitration Association.

(2) The ADR costs and expenses of each party shall be borne by that party and all the
joint fees and other expenses pursuant to this Article shall be borne equally by both
parties.

(3) The hearing shall be held at such time and place as designated by the arbitrator on at
least twenty (20) days written notice to the parties.

(4) All decisions determined by this ADR process shall be sent to all parties to the
proceedings.

(5) As to any procedures regarding the conduct of the ADR that are not specified either
in this Contract or in any other written agreement signed in advance of the hearing,
the parties shall follow the Commercial Arbitration Rules of the American Arbitration
Association.

(c) Nothing in this Article shall be construed to restrain or prevent the United States from
performing any act required or authorized under federal law, or the State from otherwise

challenging any such act.
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(d) Nothing contained in this Article shall be deemed to give the arbitrator any authority,
power, or right to alter, change, amend, add to, or subtract from any of the provisions of this
Contract. Nothing in this Article shall be construed as a delegation of authority by the United
States.

(e) Nothing in this Article shall be construed as a waiver of sovereign immunity by any

party or consent to suit by any party in any forum.

9. PAYMENT OF OPERATION, MAINTENANCE, AND REPLACEMENT COSTS

(a) The operation, maintenance, and replacement (OM&R) costs allocated to the State will
be comprised of:

(1) Fixed OM&R costs, as defined in the Intergovernmental Agreement. The State’s
share of total fixed OM&R costs will be as agreed to by the State and the Association.
The final allocation of Fixed OM&R costs will be finalized and stated in the OM&R
Contract between Reclamation and the Association, which transfers OM&R
responsibility to the Association;

(2) Variable OM&R costs, which are actual costs of replacing Project Water released by
request of the State, are further defined in the Intergovernmental Agreement;

(3) Provided, however, that the Intergovernmental Agreement contains provisions for a
Variable OM&R fund, designed to pay all or part of the Project Variable OM&R
costs.

(b) The State agrees to pay, in advance, its share of the OM&R costs associated with said

Project Works.
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(1) While the Intergovernmental Agreement is in effect, the Project Operator shall
annually prepare an OM&R charge notice which shall be furnished to the Association
and to the State, which the State shall pay in advance annually.

(2) If the Intergovernmental Agreement is voided or is otherwise terminated, the State
agrees to pay the Project Operator, in advance, its share of OM&R costs associated
with said Project Works. An OM&R charge notice shall be furnished annually by the
Project Operator, which will be paid by the State in advance annually.

(3) If the funds advanced by the State under this Article are less than the actual cost of
OM&R properly chargeable to the State for the period advance, a supplemental notice
will be issued and the State shall advance such additional funds by the date specified
in the supplemental notice. If the actual costs are less than the funds advanced, an
appropriate adjustment will be made in the notice issued the next succeeding period.

(c) Ifthe Intergovernmental Agreement is voided or is otherwise terminated, the State’s
OM&R allocation will be comprised of:

(1) The State’s pro-rata share of OM&R costs actually incurred by the Project Operator
in connection with Project facilities and/or operations that benefit all users of the
Project, based on the amount of water storage actually purchased and paid for by the
State, in accordance with Article 7 above;

(2) The actual cost of replacing Project Water released by request of the State.

10. USE AND DISPOSAL OF WATER DURING CONSTRUCTION

During construction, Project Water that is not made available to the State may be disposed of by

the United States at terms and charges fixed by the United States. The charges shall only be
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sufficient to cover the operation, maintenance, and replacement costs appropriate for such water
delivery. Payment for use of such water shall be in advance and the proceeds shall be applied to
operation and maintenance expense and other appropriate accounts as determined by the United
States, and shall accrue to the benefit of the United States. The State shall, however, have the

first opportunity to purchase said Project Water paying only the applicable OM&R costs.

11. WATER SHORTAGES

There may occur at times during any year a shortage in the quantity of water available for
furnishing to the State through and by means of the Project, but in no event shall any liability
accrue against the United States or any of its officers, agents, or employees for any damage,
direct or indirect, arising from a shortage, on account of any cause beyond the control of the
Contracting Officer, including but not limited to, drought, failure of facilities, flood, earthquake,
storm, lightning, fire, epidemic, war, riot, insurrection, civil disturbance, labor disturbance,
sabotage, and any action taken to meet legal or regulatory requirements. Unless the
Intergovernmental Agreement is in effect, in any year in which there may occur a shortage
caused by those referenced above, the United States reserves the right to apportion the available
water allocation pursuant to the Settlement Act, as amended, and applicable laws, including the
Animas-La Plata Project Compact, among the State, Colorado Ute Tribes, and others entitled to

receive water from the Project in accordance with conclusive determinations of the Contracting

Officer.
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12. STATE’S OBLIGATIONS FOR APPROPRIATIONS

Consistent with Article 26 herein, the State intends to fulfill its obligations under this Contract.
The State reasonably believes thét funds in amount sufficient to fulfill these obligations lawfully
can and will be available for this purpose. In the event funds are not appropriated in amounts
sufficient to fulfill these obligations, the State shall use its best efforts to satisfy any requirements
for payments or contributions of funds under this contract from any other source of funds legally
available for this purpose. Nothing herein shall constitute, nor be deemed to constitute, an
obligation of future appropriations by the General Assembly of the State of Colorado where
creating such an obligation would be inconsistent with Colorado Revised Statutes or the

Colorado Constitution.

13. COVENANT AGAINST CONTINGENT FEES

The State warrants that it has not employed or retained any person or selling agency to solicit or
secure this contract upon an agreement or understanding for a commission, percentage,
brokerage or contingent fee, excepting bona fide employees or bona fide established commercial
or selling agencies maintained by the State for the purpose of securing business. For breach or
violation of this warranty, the United States shall have the right to annul this contract without
liability, or at its discretion, to add to the repayment obligation or consideration the full amount

of such commission, percentage, brokerage, or contingent fee.

14. THIRD-PARTY CONTRACTS

Consistent with applicable law, any contract entered into between the State and any third-party

for the use of the State’s Statutory Water Allocation under this Contract will be approved by the
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United States unless it negatively affects the Project operations, benefits, or authorized purposes
or is not in compliance with environmental requirements. Nothing in these third party contracts
shall interfere with other contractual, legal, or regulatory obligations of the United States. The
third party contract will require the third party to be bound to the provisions of this Contract
including, but not be limited to, terms of measurement, operations, environmental compliance,
and the impact of defaults on Project Works. Approval shall not be unreasonably withheld. The
United States shall have 60 days after receipt of the proposed third-party contract to inform the
State of its approval or denial of the contract. If additional environmental compliance is
required, the State and the United States shall proceed in accordance with Article 5(e) herein and

will develop a schedule to complete review.

15. TITLE TO PROJECT WORKS AND PROJECT REPAIR

Title to the Project Works shall be held by the United States, unless specifically provided
otherwise by Congress, notwithstanding transfer of the care, operation, and maintenance of any

said works to the Project Operator.

16. SEVERABILITY

If any provisions of the contract shall, for any reason be determined to be illegal or
unenforceable, the parties, nevertheless, intend that the remainder of the contract shall remain in
full force and effect. Furthermore, any adjustments or variations to this contract necessitated by
future negotiations with other Project beneficiaries can be accomplished by amending this

contract.
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STATE of COLORADO - STANDARD ARTICLES

17. CONTROLLER'S APPROVAL CRS §24-30-202(1)

This contract shall not be valid until it has been approved by the Colorado State Controller or
designee.

18. FUND AVAILABILITY CRS §24-30-202(5.5)

Financial obligations of the State payable after the current fiscal year are contingent upon funds

for that purpose being appropriated, budgeted, and otherwise made available.

19. GOVERNMENTAL IMMUNITY

No term or condition of this contract shall be construed or interpreted as a waiver, express or
implied, of any of the immunities, rights, benefits, protections, or other provisions, of the
Colorado Governmental Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act,

28 U.S.C. §§1346(b) and 2671 et seq., as applicable now or hereafter amended.

20. COMPLIANCE WITH LAW

Contractor shall strictly comply with all applicable federal and State laws, rules, and regulations
in effect or hereafter established, including, without limitation, laws applicable to discrimination

and unfair employment practices.

21. CHOICE OF LAW

Federal law, rules, and regulations govern this Contract; however, the laws of the state of

Colorado shall apply where Federal law is silent.
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22. BINDING ARBITRATION PROHIBITED

The State of Colorado does not agree to binding arbitration by any extra-judicial body or person.
Any provision to the contrary in this contact or incorporated herein by reference shall be null and

void.

23. SOFTWARE PIRACY PROHIBITION

Governor's Executive Order D 002 00. State or other public funds payable under this contract
shall not be used for the acquisition, operation, or maintenance of computer software in violation
of federal copyright laws or applicable licensing restrictions. Contractor hereby certifies and
warrants that, during the term of this contract and any extensions, Contractor has and shall
maintain in place appropriate systems and controls to prevent such improper use of public funds.
If the State determines that Contractor is in violation of this provision, the State may exercise
any remedy available at law or in equity or under this contract, including, without limitation,
immediate termination of this contract and any remedy consistent with federal copyright laws or

applicable licensing restrictions.

24. EMPLOYEE FINANCIAL INTEREST/CONFLICT OF INTEREST

CRS §§24-18-201 and 24-50-507

The signatories aver that to their knowledge, no employee of the State has any personal or
beneficial interest whatsoever in the service or property described in this contract. Contractor has
no interest and shall not acquire any interest, direct or indirect, that would conflict in any manner
or degree with the performance of Contractor’s services and Contractor shall not employ any

person having such known interests.
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UNITED STATES - STANDARD ARTICLES

25. CHARGES FOR DELINQUENT PAYMENTS

(a) The State shall be subject to interest, administrative, and penalty charges on delinquent
payments. If a payment is not received by the due date, the State shall pay an interest charge on
the delinquent payment for each day the payment is delinquent beyond the due date. If a payment
becomes 60 days delinquent, the State shall pay, in addition to the interest charge, an
administrative charge to cover additional costs of billing and processing the delinquent payment.
If a payment is delinquent 90 days or more, the State shall pay, in addition to the interest and
administrative charges, a penalty charge for each day the payment is delinquent beyond the due
date, based on the remaining balance of the payment due at the rate of 6 percent per year. The
State shall also pay any fees incurred for debt collection services associated with a delinquent
payment.

(b) The interest rate charged shall be the greater of either the Current Value of Funds Rate
prescribed annually in the Federal Register by the Department of the Treasury for application to
overdue payments or the interest rate of 0.5 percent per month.

(¢) When a partial payment on a delinquent account is received, the amount received shall
be applied first to the penalty charges, second to the administrative charges, third to the accrued
interest, and finally to the overdue payment.

26. GENERAL OBLIGATION--BENEFITS CONDITIONED UPON PAYMENT

(a) The obligation of the State to pay the United States as provided in this contract is a
general obligation of the State notwithstanding the manner in which the obligation may be
distributed among the State's water users and notwithstanding the default of individual water
users in their obligations to the State.

(b) The payment of charges becoming due pursuant to this contract is a condition precedent
to receiving benefits under this contract. The United States shall not make water available to the
State through Animas La Plata project facilities during any period in which the State is in arrears
in the advance payment of any operation and maintenance charges due the United States or is in
arrears for more than 12 months in the payment of any construction charges due the United
States. The State shall not deliver water under the terms and conditions of this contract for lands
or parties that are in arrears in the advance payment of operation and maintenance charges, or is
in arrears more than 12 months in the payment of construction charges as levied or established
by the State.

27. CONFIRMATION OF CONTRACT

Promptly after the execution of this contract, the State shall provide evidence to the
Contracting Officer that, pursuant to the laws of the State of Colorado, the State is a legally
constituted entity and the contract is lawful, valid, and binding on the State. This contract shall
not be binding on the United States until such evidence has been provided to the Contracting
Officer’s satisfaction.
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28. NOTICES

Any notice, demand, or request authorized or required by this contract shall be deemed to
have been given, on behalf of the State, when mailed, postage prepaid, or delivered to the
Regional Director, Upper Colorado Region, Bureau of Reclamation, 125 South State Street,
Room 6107, Salt Lake City, Utah 84138-1102, and on behalf of the United States, when mailed,
postage prepaid, or delivered to the State of Colorado, Department of Natural Resources,
Colorado Water Conservation Board, 1313 Sherman Street, Room 721, Denver, CO 80203. The
designation of the addressee or the address may be changed by notice given in the same manner
as provided in this article for other notices.

29. CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS

The expenditure or advance of any money or the performance of any obligation of the United
States under this contract shall be contingent upon appropriation or allotment of funds. Absence
of federal appropriation or allotment of funds shall not relieve the State from any obligations
under this contract. No liability shall accrue to the United States in case funds are not
appropriated or allotted.

30. OFFICIALS NOT TO BENEFIT

No Member of or Delegate to Congress, Resident Commissioner or official of the State shall
benefit from this contract other than as a water user in the same manner as other water users.

31. CHANGES IN STATE’S ORGANIZATION

While this contract is in effect, no change may be made in the State’s organization, by
inclusion or exclusion of lands or by any other changes which materially affect the respective
rights, obligations, privileges, and duties under this contract of either the United States or the
State including, but not limited to, dissolution, consolidation, or merger, except upon the
Contracting Officer’s written consent, which shall not be reasonably withheld.

32. ASSIGNMENT LIMITED—SUCCESSORS AND ASSIGNS OBLIGATED

The provisions of this contract shall apply to and bind the successors and assigns of the
parties hereto, but no assignment or transfer of this contract or any right or interest therein by
either party shall be valid until approved in writing by the other party.

33. BOOKS, RECORDS, AND REPORTS

The State shall establish and maintain accounts and other books and records pertaining to
administration of the terms and conditions of this contract, including the State's financial
transactions; water supply data; project operation, maintenance, and replacement logs; project
land and rights-of-way use agreements; the water users’ land-use (crop census), land-ownership,
land-leasing, and water-use data; and other matters that the Contracting Officer may require.
Reports shall be furnished to the Contracting Officer in such form and on such date or dates as
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the Contracting Officer may require. Subject to applicable Federal laws and regulations, each
party to this contract shall have the right during office hours to examine and make copies of the
other party’s books and records relating to matters covered by this contract.

34. RULES, REGULATIONS, AND DETERMINATIONS

(a) The parties agree that the delivery of water or the use of Federal facilities pursuant to
this contract is subject to Federal reclamation law, as amended and supplemented, and the rules
and regulations promulgated by the Secretary of the Interior under Federal reclamation law.

(b) The Contracting Officer shall have the right to make determinations necessary to
administer this contract that are consistent with its provisions, the laws of the United States and
the State of Colorado, and the rules and regulations promulgated by the Secretary of the Interior.
Such determinations shall be made in consultation with the State.

35. PROTECTION OF WATER AND AIR QUALITY

(a) Project facilities used to make available and deliver water to the State shall be operated
and maintained in the most practical manner to maintain the quality of the water at the highest
level possible as determined by the Contracting Officer: Provided, That the United States does
not warrant the quality of the water delivered to the State and is under no obligation to furnish or
construct water treatment facilities to maintain or improve the quality of water delivered to the
State.

(b) The State shall comply with all applicable water and air pollution laws and regulations
of the United States and the State of Colorado, and shall obtain all required permits or licenses
from the appropriate Federal, State, or local authorities necessary for the delivery of water by the
State; and shall be responsible for compliance with all Federal[, State, and local] water quality
standards applicable to surface and subsurface drainage and/or discharges generated through the
use of Federal or State facilities or project water provided by the State within the State’s Project
Water Service Area.

(c) This article shall not affect or alter any legal obligations of the Secretary to provide
drainage or other discharge services.

36. WATER CONSERVATION

Prior to the delivery of water provided from or conveyed through federally constructed or
federally financed facilities pursuant to this contract, the State shall develop a water conservation
plan specific to Project water, as required by subsection 210(b) of the Reclamation Reform Act
of 1982 and 43 C.F.R. 427.1 (Water Conservation Rules and Regulations).

37. EQUAL EMPLOYMENT OPPORTUNITY

During the performance of this contract, the State agrees as follows:
(a) The State will not discriminate against any employee or applicant for employment

because of race, color, religion, sex, disability, or national origin. The State will take affirmative
action to ensure that applicants are employed, and that employees are treated during
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employment, without regard to their race, color, religion, sex, disability, or national origin. Such
action shall include, but not be limited to the following: employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms
of compensation; and selection for training, including apprenticeship. The State agrees to post in
conspicuous places, available to employees and applicants for employment, notices to be
provided by the Contracting Officer setting forth the provisions of this nondiscrimination clause.

(b) The State will, in all solicitations or advertisements for employees placed by or on
behalf of the State, state that all qualified applicants will receive consideration for employment
without regard to race, color, religion, sex, disability, or national origin.

(c) The State will send to each labor union or representative of workers with which it has a
collective bargaining agreement or other contract or understanding, a notice, to be provided by
the Contracting Officer, advising the labor union or workers’ representative of the State’s
commitments under section 202 of Executive Order 11246 of September 24, 1965 (EO 11246),
and shall post copies of the notice in conspicuous places available to employees and applicants
for employment.

(d) The State will comply with all provisions of EO 11246, and of the rules, regulations,
and relevant orders of the Secretary of Labor.

(e) The State will furnish all information and reports required by EO 11246, and by the
rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by the Contracting Agency and the Secretary of Labor
for purposes of investigation to ascertain compliance with such rules, regulations, and orders.

() In the event of the State’s noncompliance with the nondiscrimination clauses of this
contract or with any of such rules, regulations, or orders, this contract may be canceled,
terminated or suspended in whole or in part and the State may be declared ineligible for further
Government contracts in accordance with procedures authorized in EO 11246, and such other
sanctions may be imposed and remedies invoked as provided in EO 11246 or by rule, regulation,
or order of the Secretary of Labor, or as otherwise provided by law.

(g) The State will include the provisions of paragraphs (1) through (7) in every subcontract
or purchase order unless exempted by the rules, regulations, or orders of the Secretary of Labor
issued pursuant to section 204 of EO 11246, so that such provisions will be binding upon each
subcontractor or vendor. The State will take such action with respect to any subcontract or
purchase order as may be directed by the Secretary of Labor as a means of enforcing such
provisions, including sanctions for noncompliance: Provided, however, that in the event the State
becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of
such direction, the State may request that the United States enter into such litigation to protect
the interests of the United States.

38. COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

(a) The State shall comply with Title VI of the Civil Rights Act of 1964 (Pub. L. 88-352;
42 U.S.C. § 2000d), the Rehabilitation Act of 1973 (Pub. L. 93-112, Title V, as amended; 29
U.S.C. § 791, et seq.), the Age Discrimination Act of 1975 (Pub. L. 94-135, Title 1II; 42 U.S.C. §
6101, et seq.), Title II of the Americans with Disabilities Act of 1990 (Pub. L. 101-336; 42
U.S.C. § 12131, et seq.), and any other applicable civil rights laws, and with the applicable
implementing regulations and any guidelines imposed by the U.S. Department of the Interior
and/or Bureau of Reclamation.
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(b) These statutes prohibit any person in the United States from being excluded from
participation in, being denied the benefits of, or being otherwise subjected to discrimination
under any program or activity receiving financial assistance from the Bureau of Reclamation on
the grounds of race, color, national origin, disability, or age. By executing this contract, the State
agrees to immediately take any measures necessary to implement this obligation, including
permitting officials of the United States to inspect premises, programs, and documents.

(c) The State makes this agreement in consideration of and for the purpose of obtaining any
and all Federal grants, loans, contracts, property discounts, or other Federal financial assistance
extended after the date hereof to the State by the Bureau of Reclamation, including installment
payments after such date on account of arrangements for Federal financial assistance which were
approved before such date. The State recognizes and agrees that such Federal assistance will be
extended in reliance on the representations and agreements made in this article and that the
United States reserves the right to seek judicial enforcement thereof.

(d) Complaints of discrimination against the State shall be investigated by the Contracting
Officer’s Office of Civil Rights.

39. MEDIUM FOR TRANSMITTING PAYMENTS

(a) All payments from the State to the United States under this contract shall be by the
medium requested by the United States on or before the date payment is due. The required
method of payment may include checks, wire transfers, or other types of payment specified by
the United States.

(b) Upon execution of the contract, the State shall furnish the Contracting Officer with the
State’s taxpayer’s identification number (TIN). The purpose for requiring the State’s TIN is for
collecting and reporting any delinquent amounts arising out of the State’s relationship with the
United States.

40. CONTRACT DRAFTING CONSIDERATIONS

This Contract has been, negotiated and reviewed by the parties hereto, each of whom is
sophisticated in the matters to which this Contract pertains. Articles 1 through 24 of this Contract
have been drafted, negotiated, and reviewed by the parties, and no one party shall be considered
to have drafted the stated articles.

41. CONSTRAINTS ON AVAILABILITY OF WATER

(a) Inits operation of the Project, the Contracting Officer will use all reasonable means to
guard against a condition of shortage in the quantity of water to be made available to the State
pursuant to this Contract. In the event the Contracting Officer determines that a condition of
shortage appears probable, the Contracting Officer will notify the State of said determination as
soon as practicable. |
If there is a condition of shortage because of errors in physical operations of the Project, drought,
other physical causes beyond the control of the Contracting Officer or actions taken by the
Contracting Officer to meet current and future legal obligations, then no liability shall accrue

against the United States or any of its officers, agents, or employees for any damage, direct or
indirect, arising therefrom.
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1IN WITNESS WHEREOF, the parties hereto have caused this contract to be duly executed as of
2 the day and year first above written.
3
4
5
6 Approved: THE UNITED STATES OF AMERICA
7
8
9
N Qb(\ et ‘ ‘
11 “Ciféfl\‘gow/ By:
12 Solicitor’s Office Regiondl Dirggfor
13 Upper Colorado Region
14 Bureau of Reclamation
15
16
17  Legal Review STATE OF COLORADO
18  John W. Suthers, Attorney General John W. Hickenlooper, Governor
19 Mike King, Executive Director, Department of
20 Natural Resources
21

22

23  By: A/ / n
24  Assistant Attorney General
25

26

27  CRS §24-30-202 requires the State Controller to approve all State Contracts. This Contract is
28  not valid until signed and dated by the State Controller or delegate.

29

30  State Controller

31  David J. MeDepmpt

32

33  By: / ~ ,/ ' , p :

34 OF T BHEA Swih,  couarHe KT JECeer

35 Date:  (-. 5 - N7

36 " '

37

38

39

40

41  List of Attachments: Exhibit A — Environmental Commitments.

42 Exhibit B — Methodology Regarding Implementation of Section 207 on
43 Up-Front Cost-Sharing and Repayment, Animas-La Plata Project (August
44 2, 2006), as amended.

45 Exhibit C — Repayment Schedule for 10,440 Acre-Feet.
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CHAPTER 4
OTHER IMPACT CONSIDERANIONS

4.6.4.3 Impact Analysis

The following scetions discuss potential impacts to 'T'As and Envisonmental Justice of Refined
Alternatives 4 and 6 and the No Action Alternative. In addition, mitigation measures are proposed 1o
reduce or clinvinate potential signilicant impacts.

4.6.4.3.1 Refined Alternative 4

Indian Trusl Assets

Refined Alternative 4 Impact | - Polentially Signilicant: Relined Alternative 4 does nol meet the
terms and conditions of the Settlement Agreement for the Colmrado Ute Vribes.

Refined Alternative 4 would provide storage for a portion ol the Colovadao Ute Tribes™ assured waier
rights. However, the 39,960 afy of aHowed depletion for the Colorado Ute Tribes is 13.240 aly fess than
that identified in the Settiement Agreement. Al water provided under Relined Alternative 4 must be
used for M&I parposes, while the Settlement Agreement specified that 3,400 aly of depletion be nsed for
irrigation purposes by the Southern Ute tndian Fribe, and 26,300 afy be used for iroigation purposes by
the Ute Mountain Ute Tribe. Because of the reduced amount of depletion, the lack of irrigation water
and facititics, the precise terms ol the original Seltlement Agreement wonld not be met under Refined %

Alternative 4.

However, Refined Alternative 4 would provide the Colorado Ute Indian Fribes o means w puychase
approximately 13,000 aly through the use of @ $40 milhon water acguisition Tund. This amount could be
used o acquire private water rights on a willing buycer/willing seller basis. ‘Ihese funds condd also be
redirected tor on-tfarm development, water delivery infrastricture, or other cconomic development uses.
Mast important, the Colorado Ute Tribes have endorsed Retined Alternative 4 as being sufTicient %
substitute for the original clements of the 1986 Settlement Agreement.

Mitigation for Refined Alternative 4 fmpact §: Seek modifieation of Setttement Agreement.
Refined Alternative 4 would meet the Settlement Agreement il Congress passes any fegislation, with the %
support of the Colorado Ute Tribes, that specifies that the terms and conditions of Refined Alternative 4 %
satisfy the Colorado Ute Tribes™ waler rights. Both Colorado Ute Tribes have passed resolutions

supporting the selection of Refined Alternative 4 for settlement of all their remaining water vights claims. %

Refined Alternative 4 Impacet 2 - Significant: Under present conditions, Refined Alternative 4
reduces the water supply available for (he Jicarilla Apache Iribe water rights in the San Juan

River.

Relative 10 no action, Refined Aliernative 4 reduces the present supply available fo the Jicarilla Apache %
Pribe to allow utilization of its water rights consistent with the ESA. Scetion 7(a)(2jol the ESA states %
that cach federal agency shall, in consultation with the Scerctary, insure that any action authorized, %
funded, or carried out by that agency shall not jeopardize the continued existence of a listed species or %
result in the destruction or adverse madification of critical habital. For lederal actions in the San Juan %
basin, such as ALD, the Service has issued reasonable and prudent alternatives which have allowed the "
action to go forward. In the recent past, these RPA’s have required Reclamation to participate in %
research to determine the fMows necded 10 recover endangered Tish species and then to eperale Navajo %
Dam to mimic a natural hiydrograph. Thus, according to current modeling, full implementation of the ‘:!.

} 46 ENVIRONMENTAL JUSTICE AND
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CHAPTER 4
OTHER IMPACT CONSIDERATIONS

[Tow recommendations, NHP, and ALP could Himit farther tribal water development in the San Juan
Basin. Additionally, there is a potential for an increased risk of an ESA Scction 9 violation (Scetion 9
prohibits the “1ake™ ol any listed species) by any non-federal developer of San Juan River Basin waler,
Because Scction 9 of the ISA prohibits a vange of activities that include habitat modification, any non-
lederally related tribal water developmentactivities will incur the potential for an increased risk of “take™

ol a listed species.

Mitigation {ov Refined Alternative 4 Impact 2: The following measuwres wounld provide some
mitigation fov the projecied impacts,

While Reclamation agrees that futire Jicarilla Apache Tribe waler development may be adversely
alfected because of Scetion 7 concerns, Reclanuttion also believes that it is still possible that some
Jicarilla Apache Fribe water development could oceur even it associated willi a lederal action. The
Service, working with Reclamation and other relevant federal agencics. conld develop other potential
measures, inchuling water management strategics (c.g. appropriate shortage sharing based on actual
water use). thar can be undertaken as RPAs that would allow development of future water projects.
Whether such RPA’s existis somcething that will only be determined throngh the section 7 consultation
process. Thus, it is premature o conclude that development of NI and ALP will preclude further
federally-related water development in the San Juan basin, ‘The Scction 7 consultation process, including
participation of the tribe sccking (o use water, will need o evaluate all potential RPAs.

It should also be noted that the Administration Proposal. as represented by Refined Alternative <. was
developed, in part. (o climimate the impact of the original AP Peoject on the Jicaritla Apache Tribe, The
ariginal project envisioned the depletion of 149,000 afy from the San Juan River Basin, Although the
Tull project has not been cleared o proceed under ESA | the finality of the Administration Proposal
intended to ensure that both the Jicarilla Apache Tribe and Navijo Nation witl not be competing with
additional ALP Project depletions in the future. In swm, this proposed action. in and of itself, is a partial
mitigation measure for other water development in the San Juan Basin, intended (o protect the frust asscls
of the Jicarilla Apache T'ribe (as well as the Navajo Nation).

However, Reclamation recognizes that only a minimal amount of water is available under today’s
circumstances and the Preferred Alternative will have some effect on the trust resources of the Jicarilla
Apache Tribe, particularly if no RPAs are cventually developed o offset or allow futnre additional
depletions. Reclamation has therelore developed other mitigation measures, including:

I Continue active participation in the San Juan River Basin Recovery Implementation Program fo
promote the dual goals ol recovery of endangered specics and proceed with water development in
the basin. The SIRRIP is key to facilitating additional water development by the Jicavilla
Apache Iribe. Reclamation’s participation includes:

- Provide substantial teehnical support in the development and refinement of
comprehensive hydrology model to allow realistic, supportable projections of future
walcr uses within the basin;

- Continue o optimize the operating rules for Navajo Dam 1o provide more efficient
fultilliment of the flow recommendations necessary for endangered species recovery;

- Implement an adaptive management program associated with the operation of Navajo
Reservoir to evaluate biologic responses (0 a more natural hydrograph.

4.6 CENVIRONMENTAL JUSTICE AND
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i Operate the Durango Pumping Plant to limit pumping during dry years, allowing more water (o
be available in Navajo Reservoir to meet praject demands (see Section 3.2).

iJ IFacititate discussions between the Jicarilla Apache Tribe and other parties with interests in the
San Juan River Basin. ntevested parties will include, but not be limited to. the Colorado Ute
‘Tribes, Navajo Nation. the Service, and private partics with existing, contracts from Navajo
Reservoir. Discussions will aim 1o develop options for obtaining the 25,300 aly depletion from
Navajo River or Reservoir, which is authorized under the Jicarilla Apache ‘Tvibe Water Rights
Scttlement Act. Such discussions among Reclamation, the Jicarilla Apache Teibe, and Public
Service Company of New Mexico (PNM) are cwrently underway (o lease 16,200 afy ol their
water vights to PNM. 11 suecesstul, this would place a portion of the Jicarilla Apache Tribe’s
depletion altocation in the baseline.

U Reclamation will work with the Navajo Nation and the Jicarilla Apache Tribe o combine
resources in evaluating options for proceeding with the Navajo-Gallup Project, the Navajo River
Water Development Plan, and restoration if the Hogback Project 1o try and miniwize the
likelihood that any single Tribe bears a disproportionate bavden tor the conservation ol listed
species under the ESA.

3 Reclamation, through its Native American AlTairs and fechnieal assistance programs, will work
with the Jicarilta Apache Tribe to facilitate its ability ro independently atilize the San Juan River
basm hydrologic model to ensure more efTective participation in the SIRBRIP and other
appropriate uscs.

| Reclamation will initiate an independent review ol the hydrologic model to ensure its accuracy
and value as a ool i luture water planning activities.

1] Reclamation will consult with the Jicarilla Apache Tribe on the implementation of the above
mitigation mcasures and will commcence such consultation carly in the implementation process.

Refined Alternative 4 Impaci 3 - Significant: Refined Alternative 4 limits the water supply
available for the development of the proposed Navajo-Gallup Project designed (o deliver drinking
waler {0 portions of the Navajo Nation with limited or no supply.

Relative to no action, Relined Alternative 4 reduces the present supply available to the Navajo Nation 1o
atlow utilization of its water rights consistent with the ESA. Section 7(a)(2)o the ESA states that cach
federal agency shall. in consuftation with the Sceretary, insure that any action authorized. funded, or
carricd out by that agency shall not jeopardize the continued existence of a listed species or result in the
destruction or adverse modification of critical habitat. For federal actions in the San Juan Basin, such as
ALP, the Service has issued reasonable and prudent alternatives which have allowed the action (o po
forward. In the recent past, these RPA™s have required Reclamation o participate in rescarch Lo
determine the Oows needed 1o recover endangered fish species and then 1o operate Navajo Daim 10 mimic
a natural hydrograph. Thus, full implementation of the flow recommendations, NHP, and ALP could
potentially limit further tribal water development in the San Juan basin. Additionally. there is a potential
for an increased visk of an ESA Section 9 violation (Scction 9 prohibits the “take™ of any listed species)
by any non-federal developer of San Juan River Basin water, Because Section 9 of the ESA prohibifs a
range of activitics that include habitat modification, any non-federally related tribal water develapment
activitics will incur the potential Tor an increased risk of “take™ of a listed species.
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The 2.340 aty depletion provided under the ALP Project wonld only satisfy a portion of the water needs
of the Navajo Nation. The new NNMP would help meet current water demands in the Shiprock arca,

Mitigation for Refined Alternative 4 Impact 3: "The following measures would provide some
mitigation for the projected impacts,

While Reelamation agrees that future Navajo Nation water development may be adversely aftected
because of Section 7 concerns, Reclamation also believes that it ix still possible that some Navajo Nation
water development could occur even il associated with a federal action. The Service, working with
Reclamation and other relevant federal agencics, could develop other potential measures, including waler
management strategics, that can be undertaken as RPA’s that would allow development ol future water
projects. Whether such RPA’s exist is something that will only be determvined through the Scetion 7
consultation process. Thus, itis premature to conclude tiat development of NP and ALP will prechade
turther federally-related water development in the San Juan basin. The Section 7 consultation process,
including participation of the tribe secking o use water, will need to evaluate all poiential RPAs.

It shouhd be reiterated that the Administration Proposal, as represented by Relined Alterpative 4, was
developed, in part, to climinate the impact of the original AL Project on the Navajo Nation. The
original project envisioned the depletion of 149,000 aly trom the San Juan River Basin. Although the
Tull project has not been cleared 1o proceed under ESA | the Ninality of the Administration Proposal
intended to ensure that both the Navajo Nation and ticaritla Apache Tribe will not be competing with
additional ALP Project depletions in the tuture. In sum, this propased action, in and ol itself] is
mitigation Lo the trust asscts of the Navajo Nation (as well as the Jicarilla Apache Iribe). Other
mitigation includes:

a Continue active participation in the San Juan River Busin Recovery Implementation Program to
promote the dual goals of recovery of endangered species and proceed with water developiment in
the basin, The SIRBRIP is key to facilitating additional water development by the Navajo
Nation. Reclamation®s participation includes:

- Provide substantial techuical support in the development and relinement of a
comprehensive hydrology maodel 1o allow realistic, supportable projections ol Tuiure
water nses within the basin;

- Continue to optimize the operating rides for Navajo Dam o provide more clficient
tullillment of the flow recommendations necessary lor endangered species recovery:

- Implement an adaptive management program associated with the operation of Navajo
Reservoir 1o evaluate biologic responses to normative hydrograph.

a Operate the Durango Pumping Plant o limit pumping during dry years, allowing more walter (o
be available in Navajo Reservoir to mect project demands (see Section 3.2),

1 Facilitate discussions between the Navajo Nation and other parties with interesis in the San Juan
River Basin. Interested partics will include, but not be limited to, the Colorado Ute Tribes,
Jicarilla Apache Iribe, the Scrvice, and private partics with existing contracts from Navajo
Reservoir. Discussions will aimi to develop options for oblaining adequate water for the Navajo-
Gallup Project.

4.6 ENVIRONMENTAL JUSTICE AND
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i Reclamation will work with the Navajo Nation and the Jicanlla Apache Vribe ta combine
resources in evaluating options for proceeding with the Navajo-Galtup Project. the Navajo River
Water Development Plan, and restoration of the Hogback Project (o try and minimize the
likclihoad that any single tribe bears a disproportionale burden Tor the conservation ol listed
specics under the BSA.

u Reelamation will initiate an independent review of the hydrologic model to ensure its accuracy
aned value as a tool in future water planning activities.

1 Reclamation will consult with the Navajo Nation on (he implementation of the above mitigaiion
measures and will commence consultation carly in the implementation process.,

The Tollowing mitigation measures may atiect the ability ol the Navajo-Gallup Project 1o go forward, but
are beyond the control of Reclamation as a part ol the ALP Project:

I Analiermate project design that would take water from the San Juan River below its confluence
with the Animas River may increase the potential vield for the projeet while protecting Nows for
endangered fish. In this casc, releases Trom Navago Damowonld be supplemental to river {Tows,
feveraging Lhe limited storage volume available and making use of times when there are {lows in

excess of (ish needs in the river,
I3 The Navajo-Gallup Project could be moditicd o reduce demands.
i I'he Navajo Nation could clect 1o utilize a portion of the NP atlocation 1o meet these needs,

Refined Alternative 4 Tmpact 4 - Significant: Refined Alternative 4 veduces the water supply
available for restoration of the Hogback Project in the San Juan River.

Relative to no action, Refined Alteenative 4 reduces the present supply available to the Navajo Nation 1o
allow utilization of its water rights consistent with the ESA. Scetion 7{a)(2)of the ESA states that each
lcderal agency shall, in consultation with the Secretary, insure that any action authorized. funded. or
carricd out by that agency shall not jeopardize the continued existence oF a listed species or resultin the
destruction or adverse modification of eritical habital, For federal actions in the San Juan Basin, such as
ALP Project, the Service has issued reasonable and prudent alternatives which have allowed the action to
zo forward. In the recent past. these RPA’s have required Reclamation 1o participate in rescarch to
determine the flows needed 1o recover endangered fish species and then 1o operate Navajo Dam to mimic
a natural hydrograph. ‘Fhus, full implementation of the Now recommendations, NHP, and the ALP
Project could potentially limit further tribal water development in the San Juan basin. Additionally. there
is o potential for an increased risk of an ESA Seetion 9 violation {Section 9 prohibits the “take™ ol any
listed species) by any non-federal developer of San Juan River Basin water. Because Scetion 9 of the
ESA prohibits a range ol activities that include habitat modification. any non-lederally related tribal
water development activities will incur the potential Tor an increased risk of *take™ of a listed species.

Mitigation for Refined Alternative 4 Impact 4: The following measures would provide some
mitigation for the projeeted impacts,

Again it is reiterated that the Administration Proposal, as represented by Refined Alternative 4. was
developed. in part, to eliminate the impact of the original ALP Project on the Navajo Nation. The
original project envisioned the depletion of 149,000 aly from the San Juan River Basin. Although the
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CHAPTER 4
OTHER IMPACT CONSIDERATIONS

full project has not been cleared to proceed under ESA Cthe Ninality of the Administration Proposal
intended to ensure that both the Navajo Nation and Jicarilla Apache Tribe will not be competing, with
additional ALP Projeet depletions in the future. In sum, this propased action, in and of itself is
mitigation (o the trust assets of the Navajo Nation (as well as the Jicarilla Apache Tribe). Other

mitigation includes:

I:l

i

Continue active participation in the San Juan River Basin Recovery tmplementation Program la
promote the dual goals of recovery of endangered specics and proceed with water development in
the basin. ‘The SIRBRIP is key o facititating additional water development by the Navajo
Nation. Reclamation™s participation includes:

- Provide substantial technical support in the development and refinement of a
comprehensive hydrology model o allow realistic, supportable projections of future
walter uses within the basin;

- Continne 1o optimize the operating, rules for Navajo Dam to provide more elficient
fulfitiment of the flow rccommendations necessary for endangered species recovery:,

- Implement an adaptive management program associaled with the eperation of Nuvajo
Reservoir to evaluale biologic responses 1o more natural hydropraph.

Operate the Durango Pumping Plant (o limit pumping during dry years, allowing more water o
he available in Navajo Reservoir to meet project demands (see Section 3.2).

Facilitate discussions between the Navajo Nation and other pavties with interests in the San Juan
River Basin. Interested pactics will include, but not be fimited 1o, the Colorado Ute Iribes, the
Jicarilla Apache Tribe, the Service, and private partics with existing contracts Irom Navajo
Reservoir. Discussions will aim to develop options for obtaining the 16,420 aly depletion from
the San Juan River to mect the needs of the Hogback Project.

Reclamation will work with the Navajo Nation and the Jicarilla Apache Tribe o combine
resources in evaluating options lor proceeding with the Hogback Project, the Navajo-Gallup
Project, and the Navajo River Water Development Plan to try and minimize the likelihood that
any single tribe bears a disproportionate burden for the conservation of listed species under the
LESA.

Reclamation wili initiate an independent review of the hydrologic model 1o ensure its accuracy
and value as a tool in Tuture water planning activitics.

Reclamation will consult with the Navajo Nation on the implementation of the above mitigation
measures and will commence consultation carly in the implementation,

The following mitigation measures may affect the ability of the Togback Project (o be restored, but are
beyond the control of Reclamation as a part of the ALP Project:

0

A

Private rights conld be acquired to meet these needs.

The project could be modificd to reduce demands.

4.6 ENVIRONMENTAL JUSTICE AND
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0 The Navajo Nation could clect to utilize a portion of the NHI? allocation to mect these needs.

Refined Alternative 4 Impact 5 - Potentially Positive: Land purchased with funds conld potentially
heeame (rust lands,

I7 land is purchased with associated water rights using the waner acquisition Tund. such land has the
potential to remain as fee Jand or to be laken into trust. That process may resull in the Tribes needing 1o
conduct an analysis of the impact, under NEPA, o local non-Indian communitics, and providing means
Lo mitigate such impacts as taxation and regulation of trust lands.

Mitigation for Relined Alternative 4 Iimpact 5: No mitigation is proposed.

Refined Alternative 4 Impact 6 - Polentially Significant: Scctions of the conveyance structures
proposed under the non-binding wiler use scenarios would cut across Colorado Ute Tribal lands,
potentially impacting the use of such lands. Relocation of natural gas pipeline(s) may also impact
Tribal Iands.

Certain sections of the non-binding conveyance structures cut across Colorado Ule Indian reservation
lands. Construction of these laterals may resolt in negative impacts (o larmlands, homes, or various other
structures in the right-of-way. Natural gas pipelines within Ridpes Basin may need 1o be relocated across
the Southern Ute Indian Reservation, potentially impacting such lands,

Mitigation for Relined Alternative 4 Impact 6 Routing of pipelines to avaid impacts and
restoration of Eands to their original conditions,

Obwviously. no conveyance structure will be constructed. nor pipelines relocated, without consultation
with and approval of the appropriate Indian tribe. Any homes or other stroctures on Indian lands would
he avoided by routing of the conveyance pipelines. Any ‘Tribal lands disturbed by construction of the
conveyance structures would be restored to their original condition. Land would be regraded o (he
original contour. I croplands are impacted, Farmers would receive financial compensation for any crop

losses.

Refined Alternative 4 Impact 7 - Potentially Significant: Disturbance during construction of
NNM P may affect crop produoction,

During construction, land would be disturbed along the NNMP corridor. Cropland would be affected. 1
construction activities occur during the crop production scason, cropland in somc locations conld be
taken ont of production for a single scason. and crops in production could be damaged.

Mitigation for Refined Alternative 4 lmpact 70 Any lands distnrhed by counstruction of the NNMP
would be restored to their original condifion.

Land would be regraded 1o the original contour. Cropland topsail would be stockpiled during
construction and replaced on croplields at the completion of construction. As much as possible,
construction would oceur during periods when crops are not cultivated. Farmers would receive linancial
compensation for any erop lossces.

Refined Alternative 4 Tmpacet 8 - Positive: Project water could allow the Colorado Ute Tribes (o
further develop their mineral resources.

46 ENVIRONMENTAL JUSTICE ANID
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One non-binding water use scenario considered by the Southern Ute Indian Tribe invalves opening a conl
mine and building a coal-fived power plant, while the Ute Mountain Ute ‘Ivibe is considering building a
gas-lired power plant. “This would allow the Colorado Ute Iribes w develop their coal and natural gas
rescrves on the reservation, resulting in an cconomic benefit to the Tribes by providing inereased jobs

and revenune.
Mitigation for Refincd Alternative 4 Twmpact 8: No mitigation is proposcd.

Refined Alternative 4 Impact 9 - Less than Significant: ‘The consteuction of the NNMP wiay aflect
Navajo Nation FI'A mineral resourees,

O and gas wells, sand and gravel, and coal resources occur near the NNMP. Existing oil and gas wells
and sand and gravel and coal mining operations would not be alTected, but in the Tutare the opportunity
o extract ihese resources could be limited to the presence of the pipeline.

Mitigation for Refined Alternative 4 Impact 9: No mitigation is proposed,

Refined Alternative 4 Impact 10 - Less than Significant: Project development conld negatively
impact the Colorado Ute ‘Fribes® hanting and fishing rights.

Any project development that would negatively impact hunting and lishing resources, or aceess w such
resources, within the Brinot Agreement Arca or otherwise provided through legal scttlement or consent
deeree, would negatively atfeet the Ute Mountain Ute Tribes™ limting and fishing rights.

Mitigation for Refined Aliern:itive 4 Impact 10: No mitigation is proposed.

Environmental Justice

Refined Alternative 4 Impact 11 - Significant: Refined Alternative 4 limits the water supply
available for the development of the proposed Navajo-Gatlup Project designed to deliver drinking
waler to porviions of the Navajo Nation with limited o no supply.

See discussion under Refined Alternative 4 Impact 3.

Mitigation for Relined Alternative 4 lmpact 11 - See discussion under Mitigation lor Refined
Alternative 4 tmpacet 3.

Relined Alievaative 4 Impact 12 - Signilicant: Refined Alternative 4 reduces the water supply
available for the Jicarilla Apache Trihe Water Rights in the San Juan River.

Mitipation for Refined Alternative 4 Impact 12 - See discussion mider Mitigation for Refined
Alternative < mpact 3,

Refined Aliernative 4 Tmpact 13 - Potentially Significant: Effects on residences, school, and
cemetery along the NNMP corridor.

The NNMP corridor would pass within 100 feet of a minimum ol 20 residences or in-use areas. A school
and a cemetery on the Navajo Nation arc just outside the project arca. Short-term noise and vibration
impacts would ocecur during construction and atfect nearby residences and the school.

4.6 ENVIRONMENTAL JUSTICE AND
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Mifigation for Refined Alternative 4 Tmpact 13: Reduce impacts on residences, school, amd

cemelery.

The NNMP corridor would be routed to minimize, and to the maximum extent possible, prevem
disturbance or refocation of residences. Prior to initiating any construction activitics, project planners
would mect individually with all property owners within 100 Teet oF the corridor, H any residences are
required (o be relocated, e residents and the Navajo Nation would be compensated according to the
stipulations of the Uniform Relocation Assistance and Real Property Acquisition Policies Act ol 1970
(42 USCA 4601-4635. Project planners would work to avoid any disturbamsce 1o the cemetery. As
required under NAGPRA, consultation would take place with the Navajo Nation $listoric Preservation
Department and represenfatives lrom affected Navajo Nation chapters prior to disturbing any human
ramains or fnerary objects. Additional mitigation measures would be used to minimize noise il
vibration impacts. Construction activities would be scheduled during daytime hours (7:00 w.mi. 1o 6:00
p.m.) when within 0.25 mile ol a residence. Construction activities would be scheduled during non-

school hours when leasible.

4.6.4.3.2 Refined Alternative 6

Patential impacts associated with Refined Alternative 6 as they relate to water resonrees are listed belosw,
Impacts that could result to land and mineral resources and hunting and fishing vights would be similar 1o
those deseribed under Refined Ahernative 4.

Indian Trust Assoels

Refined Alternative 6 Impact 1 - Significant: Refined Alternative 6 does not fulill the ferms and
conditions of the Setilement Act for the Colorado Ute Tribes.

While Relined Abernative 6 is meant to provide the same amount of water as the Settlement Agreement
and as Refned Aliernative 4, the Colorado Ute Tribes seem unwilling to aceept the tenns and conditions
of Relined Alternative 6. In response to the Administration Proposal, the Southern Ute Tndian “Tribe and
the Ute Moumtain Ute ‘Iribe sent a joint letier fo the Scerctary of the nterior expressing their desire (o
have legislation enacted that would authorize the settlement of the outstanding iribal claims on the
Animas and La Plata Rivers on the following terms. among other things:

1. The constriction of a rexervoir ut Ridees Busin . . 1o deliver the average annual
depletion of 37,100 acre feet allowed wunder the previons biological opinions. ..

An allocation of thoxse annual depletions amans the affected parties that is similer 10 1hei
J ] fd ! /

3
envisioned under "ALP Lite” except that the share of depletions for the henefit of the
non-lndian irrigators would instead be devoted o non-agricnliural local or regional
non-Indicar conmunity purposes.”

3. The decision whether 1o huild the veservair and its ultimae size wondd be resolved

Jollowing the completion of the ongoing environmental ancalvsis. Thet ancdvsis wondd
determine the size of the inactive pool. "

Additionally. on August 24, 1999, the Southern Ute [ndian Tribe adopted a resolution (Resolution No.
99-137) in support of the proposed legislation found in FLR. 3112, which stales:

4.6 ENVIRONMENTAL JUSTICE AND
4.3 INIIAN TRUST ASSETS

w
A

w
"

v
m

w

n
Y

w
A1

W
A

W
m

W

3


http:SOlllhe.rn

CHAPTER 5
PURPOSE AND NEED. RECOMMENDATIONS AND COMMITMENTS ~

54 ENVIRONMENTAL COMMITMENTS

This section discusses the environmental commitments that have been made by Interior or Reclamation
during the development of Refined Alternative 4 (Reclamation™s Preferved Alternative). Reclamation
woulkd share responsibility for implementing measures that would avoid or veduce potential
environmental impacts of the ALP Project. This responsibility would be shared with other Tederal
agencics, the Colorado Ute Tribes, and other ALP Project beneliciaries. as well as third-parly entitics
which could include Colorado and New Mexico state agencies, local governments, and privale

developers.

The commitments in this chapter summarize commitments made during the planning process and
incorporated into ALP Project plan as discussed in Chapter 2 of this Final Supplemental Environmental
Impact State (I'SELS), and mitigation measures proposed in Chapter-3 to reduce or avoid nnpacts that
would otherwise occur as a result of the implementation ol the Preferred Alternative. These
commitinents supersede commitments made by RLLLHILHI()I] in previous ALP Project National
Environmental Policy Act (NEPA) docunients.

As discussed below, the commitments deseribed herein would be implemented by Tnterior, or Interior
would require their implementation by construction confraciors, management authoritics, or thivd-party
developers. Comnritments for pre-construction activities would gencrally be compleied by Reclamation
or by contractors during the final design process and prior to construction activitics. Wildlile, wetland,
cultural resources and other mitigation woold be completed by Reclamation as deseribed in the Tollowing,
paragraphs, Some commitments, such as monitoring or additional studics, would continue beyond
completion of construction of structural tacilities.

The non-structural component of the Preferred Altermative (i.e., the $40 million water acquisition fund)
would be administered by Interior through the Burcau of ndian Af¥airs (BIA). 11 was assumed (hat the
use of this fund would be tor acquisition of irrigated agricaltnral lands and that these lands would remain
inirrigated production. In the event that the Colorado Ure Tribes were to eleet to fund alterative
activities with the water acquisition fund or were to apply for water rights ransfers, it would be the
responsibility of the water acquisition fund’s administering agency to determine appropriate
environmental profection measures. 1t is possible that additional NEPA compliance may be required lor
such altermative uses.

The use of ALP Project water by cither the Colorado Ute ‘Tribes or other ALP Project beneficiaries
would resultin eovironmental impacts that would require the implementation of avoidance design
specifications and mitigation measnres. To the extent that Reclamation can regnire developers of ALP
Project waler end uses to implement environmental protection clements into desipn, Recluation
COmMMIS Lo requiring certain measures as discossed in the following seciions. However, all compliance
responsibilities and costs associated with end use development woudld be the responsibility of the thivd-
party developers, As discussed previously, additional NEPA compliance would likely be required Tor the
development ol end use Tacilities 1o occur. At such time, the lead agency would be responsible for
identilying additional environmental commitments specific to the proposed end uses.

541 General Commitments

Throughout the planning process for the project, elforts have been made o avoid hmpacts where
practicable, I avoidance was not possible, then mitigation measures have been developed (o reduce the
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level of impact. The mitigation measures for cach resource impact were discussed in Chaprer 3. I
addition to the specific mitigation measures identified in Chapter 3. other management practices will be
employed during construction activitics to minimize environmental elfects and will be included in
construction specilications. Many of these measures are requived in order to comply with Tederal, state.
or local laws and regulations, vegardless of whether they are specifically identilied in the report,
Reclamation will comply with all relevant federal, state and local laws, ordinances, regulations, il

standards during the implementation of the Preferved Alternative. Reclamation will prepare and %
implement an Eoviconmental Commitment Plan for the project to document and track the completion of Y
the environmental commiiments. %
5.4.2 Water Resources and Hydrology Commitments

Reclamation will develop an operations plan for the Ridges Basin Pumping Plant that will schedule
pumping from the Animas River in 2 manner o limit impacts to non-Colorado Ute Tribal entities™ ability
to obtain water from the San Juan River as described under Mitigation for the Refined Alternative 4
Hydrology Impact 2 in Section 3.2,

Reclwmation with work with all appropriate state and federal agencies o pursue a method 1o protect ALLP
Project waler return flows in the La Plata River drainage as a water supply for endangered {ish as
described under Mitigation for Refined Alternative 4 Hydrology Impact 3 in Scetion 3.2,

Reclamation will design and develop Ridges Basin Reservoir with aininimum pool ot 30,000 af”
54.3 Water Quality Commitments

Reclamation will develop and implement o program to reduce. minimize or eliminate temporary, short-
twrm increases in suspended scdinient loading or other waler quality constituents. potentially caused by
project construction, through the incorporation of permits, Best Management Practices (BMPs). and
sediment control structures as described under Mitigation for Refined Alternaiive 4 Water Quality
fmpacts 1-3 in Scetion 3.3,

Reclamation will develop and implement a program designed Lo reduce, minimize or eliminate the
femporary. shorl-ternn inercases in suspended sediment loading (hat may potentially occur during
consirnction of the non-binding end uses and water convevance systems through requiring developers
and construction contraclors 1o incorparale BMPs and sediment control devices as described under
Mitipation for Relined Alternative 4 Water Quality Impact 6 in Section 3.3.

Reclamation will develop, with the Southern Ute Indian Fribe and the States of Colorado and New %
Mexico, and implement a program o monitor water quality in the Animas River lrom the Durango %
Pumping Plant to the confluence with the San Juan River for five years afier the Durango Putiping Plant %
hegins operation,  The progeanm will be developed w monitor compliance with Fribal and stale waler %

quality standards and criteria. The plan should mclude: objectives, quality assuranee and control plans, %
and noncompliance measures. i
5.4.4 Vegetation Commitments

Reclamation will ensure that construction contractors limit ground disturbance o the smallest feasible %
areas, and will cnsure that construction contraciors implement BMPs, along with the planting or re- %
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sceding disturbed arcas using native plant species to assist in (he re-establishment of native vegetation as
described under Mitigation for Refined Alternative 4 Vegetation Impact 5 in Scetion 3.4 Where
feasible, dircctional borings will be used for river pipeline crossings.

Reclmation will compensate the loss of approximately 1,645 acres ot upland vegetation resulting from
the construction of the Ridges Basin Reservoir, the Durango Pumping Plant, and other Teatures as
deseribed under Mitigation (or Refined Alternative 4 Vegetation Impacts 1 and 2 in Scetion 3.4 as part of
the wildlite mitigation plan. The compensation will be part of the total estimated 2.700-2,900 acres off
wildtife habitat to be acquired and enhanced to compensate the loss of wildlife habitat in Ridges Basin.
The mitigation land acquisition will be completed prior to initiation of ground-breaking construction
activitics at the veservoir and pumping plint sites. Reclimation will attempt (o acynire Large contiguous
acrcage and will antempt to acquire these lands Liest in the river basins that will be affected hy the ALP
Project, and then outside of those basins, with the Ainal decision madc in consultation with state and
federal wildlife agencies,

Reclamation will compensate the loss of 134 acres of wetland/riparian habitat at a mitigation ratio
sullicient to replace or exceed the habitat value of wetland/riparian habital lost as described under
Mitigation for Refined Alternative 4 Vegetation bmpacts 3 and 4 in Scetion 3.4, Reclamation will
replace lost wetland/riparian arcas at a planned ratio of 1.5:1, thus creating approximately 200 acres of
replacement wetlands, Mitigation will involve a program of kil acquisition, wetland development, and
long-term management. Fo the extent passibie, this program will be integrated into the wildlife habua
mitigation program to expand benelits and provide farge blocks of contipiious wildlife habitat. For
purposes of this FSELS, it is assumed 600 acres will be necessiry for the wetland program. Becanse of
imited water supplics Tor new wetland creation in the region, restoration o degraded wetlands will be an
important component ol any wetland plan. As with wildlite habitat mitigation, the La Plata River Basin
will be given first priority for wetland development. Lands for wetland mitigation will be acquired prior
tor initiation of construction of Ridges Basin Dam and overall wetland mitigation physical Teatures will he
at least 95 percent completed prior to beginning reservoir illing.

Reclamation will also monitor the Animas River riparian corridor to help determine any effeets of the
pumping regime on these downstream resources. The monitoring will also include Basin Creck
wetlands. Reclamation will also limit ground disturbing activities due to construction of the NNMP and
other pipelines and will replace in a 2:1 ratio, riparian trees (cottomwoonds) Jost due Lo construction,

Reclamation will require that developmient of non-binding cnd uses avoids or minimizes construction
mpacts to wetland and riparian vegeration located within corridor alignments ol the non-binding, water
conveyance pipelines. Reclamation wifl require that construciion zones be kept to the nrininmum size
needed to meet project objectives. I avoidance is not possible, a riparian/wetland mitigation and
monitoring plan will be developed (o compensate for the loss of vegelation cover as described under
Mitigation for Refined Alternative 4 Vegetation Impact 8 in Section 3.4,

545 Wildlife Commitments

Reclamation will mitigate the direct and indireet loss of approximately 2,700-2. 900 acres of wildlile
habilat through the purchase, enhiancement, and management ol approximately 2.700-2,900 acres of
suitable land as described under Mitigation for Refined Alternative 4 Wildlife Impact | in Scction 3.3,
The actual amount of land that will be acquired to obtain this level of mitigation will depend on the
potential wildlife value of the lands acquired. All reasonable attempts will be made to acquire interests
in lands on awilling seller basis, using fee simple purchases, conservation eascments, purchase options,

9]
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or fite estates, o name a few. Flowever, this does not preclude the ase ol other authorities availabic 1o
acquire such land interests. Priovity will be given to lands in the La Plata River drainage, as well as in
the vicinity of Ridges Basin, to provide replacement habital for displaced decer, ¢k, and other wildlifc
that milize Ridges Basin and adjacent areas that will be affected. Large, contiguous parcels will be given
priority to create unfragmented habitat and to Tacilitate management. Lands will be managed for wildlire
and other uses will not he allowed it itis determined that they will interfere with the wildlife habitat
benelits. Acquisition, enhancement, and management plans will be coordinated with the ULS. Fish and
Wildlife Service (Service), Colorado Division of Wildlife (CDOW), and possibly the Southern LUie
Indian ribe. Becanse of the preference to acquire interests in fands on a willing scller basis. it is
recognized that the specilic parcel location is difficult to establish at this time. 1 La Plata or Ridges
Basin arcas are unavailable, lnds in other areas ol 1he San Juan River Bazin will be sought. Based on
stmilar past programs. iCwill be feasible wo acquire the lands; however, it should be noted that they may
not be in the immediate project impact area. Wildlife mitigation land will be acquired prioe to award of
the contract for construction of Ridges Basin Dam, and development will occur concurrently with the
construction of the dam.

Reelmmation will develop construction specifications to inchide noise, traffic, and human use restrictions
1o minimize disturbance o wildlife near the construction zone of Ridges Basin as deseribed under
Mitigation for Relined Aliernative 4 Wildlife Timpact 2 in Scction 3.5, The Carbon Mountain gas
pipeline route. which could significantly impact polden cagle nesting, will not be considered.
Reclamation will make efforts to avoid construction during the May-July period in the vicinity ol ek
calving arcas to minimize impaclts to ¢lk.

Reclamation will ensure that recreational facititics and the new alignment for County Road (CR) 211 are
sited or restricted in such a way 1o minimize the disruption of deer and clk habitat utilization and
behavior as deseribed under Mitigation lor Relined Alternative 4 Wildlife Impact 3 in Seetion 3.5.
Designs of road crossings, particularly in the vicinity of Wildeat Creek, will contain special provisions 1o
minimize wetland/riparian resonrces as described in Section 3.4, Mitigation for Refmed Alternative <
Impacts T and 2. Habitar impacis discussed previously include indirect impacts. Indireet impacts will be
managed through a plan that will support the minimization or elimination of thosce conflicts/impacts.
Recreation facilitics will not be permitted on the west or south sides of the reservoir to reduce impacts o
big game migration corridors. Trails will be restricted to foot tralfic. Wildhife-related activities will be
encouraged. Future use of Reclamation Linds for cabin sites or similar uses will not be atlowed.
Sufficient land will be acquired at the time reservoir right-of-way is acquired at the upper (western) cid
ol the reservoir (at least one-quarter mile) and along the southern shore to maintain a wildlifc migration
corridor around the reservoir and 1o winter ranges to the south.

Reclamation will collaborate with raptor specialists from the Service and CDOW on read realignment
and construction aclivities al Ridges Basin Dam to identily and implement measures mintimizing cffects
on existing golden cagles and their nests on Carbon Mountain as desceribed under Mitigation for Refined
Alternative 4 Wildlife Impact 4. Al reasonable means o prechide human activity on Carbon Mouantain
will be pursued. All power lines will be designed raptor-prool’

Reclamation will require that a 0.25-mile butfer around the existing golden cagle nests be idemiticd and
that all reasonable measures are pursued to preclude human activity on Carbon Mountam during the
nesting period of golden cagles (December | through July 18), as described under Mitigation Tor Relined
Alternative 4 Wildlife Impact § in Scction 3.5.
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Reclamation will ensure that development of non-binding end uses and convevance systems avoid or
minimize construction impacts to wetland and riparian vegetation wildlife habitat located within the
potential corridor alignments of the non-binding water conveyance pipelines and that construction zones
arc the minhmum necessary (o meet project objectives as described under Mitigation lor Retined
Alternative 4 Wildlife Impact 7 in Section 3.5, IMavoidance is not possible, Reclamation will require that
a riparianfwetland habitat mitigation and a monitoring plan is developed o conipensate for the loss ol
habit value.

54.6 Aquatic Resources Commitments

The Service recommended that water pumped to Ridges Basin Reservoir from the Animas River be
delivered into the reservoir atan clevation below the thermocline. This coubd lessen the tikelihowd of
periodically having reservoir water temperatures becomimg (oo warm to support trout and could increase
oxvgen fevels iy the reservoir. Reclamation does not believe there is sufficient infonmation to adopt this
measure al this time. Reclamation will, therefore, fund o more turther detailed evaluation ol Ridges
Basin Reservoir's expected limnological conditions to better determine whether ov not there isa
significant concern to include this recommendation in the project plan. This commitment is described
under Mitigation For Refined Alternative 4 Aquatic Resources Impact 2 in Scction 3.6, 'Fhe evaluation
will be completed in coordination with the Service as part of the design data collection activities.

Reclamation will develop and implement a monitoring, program at Ridges Basin Reservorr 1o determine
the ¢xtent of bioaccumlation of trace clements in fish within the reservoir, The reservonr basin’s
vegelation will be targely cleared in order o reduce the magnitude of productivity and reduction
polential. This, in e, will Timit mercury becoming methylated, the form in which it is avaitable o
bicaccamulate within the food chain. Trout will be the only fish stocked. Tront are not at the top of the
fish foad chain; thercfore, they will not be expected to accumulate significant levels of bioaccumulated
trace clements. “The program will fast two conseentive years and be initiated two years after the reservoir
is fitled. 1 significant bioaccumulation effects are identified, Reclamation will work with the appropriate
lacal, state or federal agencics o cither minimize the impact or otherwise oller protection to potentially
impacted fish and wildlife species and to possibly post human fish consumption advisories at the
reservoir. This commmitiment is also described under mitigation for Refined Alternative 4 Aquatic
Resources Impact 3 in Seetion 3.6

To minimize downstream stranding, of Nish due to the operation of the pumping plant, chinges in the
pumping will be staged in the following manner: An incrcase in puimping not to exceed 50 ¢fs per hour
{(hr) stape deereasce and a dececase in pumping not 1o exceed 100 efs/hr (stage increase) when nalural
river lows arc above 500 ¢fs. At lower flow. these ramping rales could substantially change river stage.
Theretore. when river Tows are at or befow 500 ¢fs, increases in pumping will not exceed 28 efs/br i
decreases in pumping will not exceed 50 cls/hr. This commitment is also described under Mitipation for
Retined Alternative 4 Aquatic Resources Impact 6 in Section 3.6. Seasonal bypass Tows will be miet
(ranging from 125 - 225 cfs) as deseribed under mitigation for Relined Alternative 4 Aquatic Resources
hmpact 1.

Monitoring studies of project-alfected waters on the Animas River will be implemented both prior to and
continuing Tor at least tour years aller project operations begin (project pumping). These stadies will be
designed 10 better define the native fishery, W incliude better understanding apparent problems with
native sucker recrnitment, and 1o monitor trout populations. it is concluded that the operation of the
praject is having significant adverse impacts to the downstream aquatic ceosysiem, Reclamation will
make every reasonable effort to modify project operations to cither reduce or ¢liminate these impacts.
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The potential impact to native fishes in the Animas River, especially the effects of chronic habitat
reduction, may not be dircetly mitigatable on the Animas River. Investigations should be initiated to
determine whether or not fish barriers exist, whether small fish/young-of-the-ycar fish are significantly
lost through entrainment i canals, and whether any signilicant loss to the trout fishery oceurs. The
monitoring program will be imtiated in 2000 that will incorporate these additional clements into a
monitoring study currently being conducted on the Amimas River. A Tirm recommendation for mitigation
due to the effects on native fishes will be madce by no later than 2003, at least two years prior o project
pumping from the Animas River. Once this mitigation recommendation is approved and agreed Lo by the
Service, CDOW, New Mexico Department of Game and Fish (NMDGE), and perhaps the Southiern Ute
Indian Tribe, its implementation will immediately begin. “I'his commitment is also deseribed under
mitigation for Refined Alternative 4 Aquatic Resources Impact 4 in Section 4.6,

Reclamation will review and adopl established puidelines for sereening facilities 1o minimize fish
entrainment and impingement at the Ridges Basin Pumping Plint. Reclamation will also ensure that
design specifications include Best Available Technologies as deseribed under Mitigation for Retined
Alternative 4 Aquatic Resources bmpact 5 in Section 3.6,

Rechamation will cither screen or implement other physical structures (o prevent hive fish from being
reteased from Ridges Basin Reservoir, The reservair outlet system will be designed and litted with
devices o eliminate survival ol lish escaping the reservoir. Reclamation will monitor escapenment from
the reservoir and Basin Creek as deseribed under mitigation for Rehned Alternative 4 Aquatic Resonrees
hmpact 7 in Section 3.0,

Reclamation will fund the acquisition and stocking of wild strains of trout snnnally in the Aninias River
within the boundaries of the Southern Lite Indian Reservation w compensate tor [ish Joss duc o the
redustion in usable trout habidat. Individual stocks of trout will be marked in such a manner that age
groups could be monitored over time. This manitoring plan will be developed in consultation with the
Service, CDOW_ NMBDGE, and the Tribe. The relative suceess ol tis effort will be assesscd alter fowr
years, 17t is deemed a success  that is, if the trout biomass within the stocked reaches ol the river is
clevated to a point of supporting a recreational fishery-—the stocking program will continue, For the
acquisition of rout stock, Reclamation will consider the development of a new hatchery in cooperation
with the Southern Ute Indian Tribe and athers. This same hatchery could very well be utilized tor
providing for fish stocking for Ridges Basin Reservoir,

Reclamation will commil (o providing trout to be stocked at Ridges Basin Reservoir Lo provide a
reercational tishery. The source of fish could be from an existing Colorado River Storage Project
(CRSPY hatchery Tacility or from the acquisition and/or construction of a new hatchery facility. Thix
commitment is Tor the purposes of enhancing the fishery al Ridpes Basin Reservoir.

As described in Section 5.4.11, Reclamation will acquire at least two new public aceess points on the
Animas River for fishing and other recreational usc,

547 Special Status Species Commitments
Reelamation will implement conservation measures found in the latest Biological Opinion on the project

(sce Attachment G lor complete list). ‘These measures address the Colorado pikeminnow and razorback
sucker that are found in the San Juan River and the bald eagle that is Tound throughout the project arca.
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The conservation mcasures include Reclamation™s commitment to operale Navajo Reservoir and the
Durango Pumping Plant o miimic the natiral hydrograph of the San Juan River to benefit the endangered
fish and their habitat. Also, Ridges Basin outlel facilitics will be desipned to prevent escapement of
nonnative fish, that might compete with native fish, into the Antmas or ofher area waterways.

Reclamation will develop and implement a monitoring program for potential adverse bioaccumulation ol
trace elements in bald cagle Tood items in Ridges Basin Reservoir, 11 the program identifies a problem
with frace clements, Reclamation will develop and implemient an action plan to minimize impacts to bald
eagles. Bypass ows compatible with the endangered [ish recovery citorts will be incorporated into the
project plan o promote natneal recruitment of cotlonwood trees. This should avoid impacts to Tuture
bald cagle habitat. Also, elecirical transmission hnes associated with the project will be desigaed to
avoid injury 1o raptors, including bald cagles.,

Project wildlife and wetland mitigation areas should provide high quality, protected habitats for species
such as the sonthwesiern willow flycatcher and bald cagle in the arca.

548 Geology and Soils Commitments

Reckamation will reduce or eliminate the potential for carthquake damage to the Ridges Baosin Dan site
throngh specific design specifications. Dam specifications will require design performance 1o withstand
o maximum credible carthquake Tor scismic sources in the vicinity of Ridges Basin Dam site as described
under Mitigation for Relined Altermative 4 Geology Impact |in Section 3.8,

Reclamation will develop and implement a controlled program for filling Ridges Basin Reservonr (o
reduce the potential for induced seismic impacts as deseribed nader Mitigation Tor Relined Altemative 4
Geology apact 2 in Section 3.8,

Recknmation will develop and implement a facilities operation program that includes monitoring the
reservair shoreline and slopes for landslide and slumping, Reclamation will also provide for public

~notilication and control public access in arcas where high landshide and shimping potential exists as

deseribed under Mitigation for Refined Alternative 4 Geology hmpact 3 in Section 3.8.

Reclamation will develop an engineered process plan to limit, control, and manage dam site methane gas
releases during construction. Reclamation will also monitor the area for methane gas releases during
operations as deseribed under Mitigation for Refined Alternative 4 Geology Impact 4 in Scetion 3.8,

Reclamation will investigate the potential of pas release duc to man-made intrusions within Ridges Basin
and the proposced dam site. Specifically, construction investigations will stndy the integrity of abandonced
exploration wells and the Gates Coal Mine as described under Mitigation for Retined Alternative 4
Geology hmpact 5 in Section 3.8.

Reclamation will inandate that construction contractors use and implement measures contained in erosion
control guidelines and BMPs to control soil crosion from consiruction arcas as described under
Mitigation for Refined Ahlernative 4 Soils Tmpact 1in Scction 3.8,

Reclamation will develop and implement a program to control reservoir filling, and drawdown at rates

siflicient to reduce significant crosion and sedimentation potential as described under Mitigation for
Relined Allermative 4 Soils fmpact 2 in Section 3.8.
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5.4.9 Cultural and Paleontologic Resources Commitiments

Reclamation wilf ensire compliance with historic/archacological reatment measures and disseminate %
results pursuant 10 the Programmatic Agreement executed (o meet Sceetion 106 requirements Tor Refined %
Alternative 4 Cultiral Impacts 1-3 in Scction 3.9, Attachment 1 contains o Dralt Amended

Programmatic Agreement for the ALP Project. Reclamation will also finadize a Historic Preservation %
Management Plan which puts the Programmatic Agreement mio operation. , %
Reclunation will ensnee compliance with mitigation measures developed in accordance with the Native
American Graves Protection and Repatriation Act (NAGPRA) and Excentive Order 13007 as described

under Mitigation for Refined Alternative 4 Caltural Impact 4 in Section 3.9, Appendix I contains a drall
NAGPRA Plan for the ALP Project.

Reclamation will ensure that areas (o be disturbed are ficld surveyed prior 1o construction disturbance

and will ensure that construction monitoring is conducted where deemed appropriate as described under
Mitigation for Refined Alternative 4 Palcontologic Impact | in Section 3.9.

Reclamation will ensure that periodic shoreline monitoring is conducted as part of the facilities

operations plan as described under Mitigation for Refined Ahernanive 4 Paleontologic Impact 2 in

Scetion 3.9.

5.4.10 Agriculture Commitments

Focation, design, and construction timing of the NNMP would protect agricultural lands as described %
under Mitigation Tor Refined Alternative 4 Agriculture hnpact 2 in Section 3.10. %
5.4.11 Recreation Commitments

Reclamation will pursue pumping regimes that reduce adverse flow effects on boating apportunitics

within the Animas River when possible and will take steps to improve public aceess (o the river as

deseribed under Mitigation for Refined Alternative 4 Reereation Impacts T and 2 in Section 3.11.
Reclamation will alter pumping regimes during periods of competitive events as described under

Mitigation for Relined Alternative 4 hmpact 3 in Section 3,11

Reclamation, as part of both the [ishery and recreation mitigation program, will acquire or provide i

funding (not to exceed $500.000) for the acquisition of public access af a minimum ol two points on the
Animas River befween the FHigh Bridge and Basin Creek fo reduce effects (o anglers on the Animas River
as described under Mitigation for Refined Alternative 4 Recreation Impact 4 in Section 3,11,

5.4.12 Socioeconomics Commitments

No environmental commitients are made for socioeconomic resourees.

5-17 5.4 ENVIRONMENTAL COMMIIMENTS



CHAIPTER 5
PURPOSE AND NEED, RECOMMENDATIONS AND COMMITMENTS

5413 Land Use Commitments
Nuo environmental conmitments are made for fand usc resources.
5414 Hazardous Materials Commitments

Reclamation will ensure that the Durango Pumping Plant is designed to minimize the disturbance of
contaminated materials. Reclamation will also ensure that procedures will ke developed for radiological
monitoring of excavated soils and groundwater encommtered and that remedial procedures are planned in
advance to counteract the potential for human exposure and lor the prevention of contaminated
groundwater release [rom the construction siie as described under Mitigation For Refined Alternative 4
Hazardous Materials Tmpact 1 in Scetion 3,14,

Reclamation witl ensure that all federal and state requirements pertaining, o the management and
handling of hazardous materials, mixed wastes and radioactive waste are followed and will include those
requirements within construction contiact language inclusive of construction safety and envirommental
compliance as deseribed under mitigation for Relined Alteruative 4 Hazardous Malteriats Impact 2n
Section 3.14.

Reclamation will vequire thal construction specitications for Ridges Basin Dam and Reservoir, the
Ridges Basin [nlet Conduit, road relocation. and related work prehibit contractors from disturbing the
disposal cell. Reclamation will take steps to ehsure that the disposal cell has appropriate signage to make
the piiblic aware of its presence and any personal hazards that it could present, as described under
Mitigation for Relined Alternative 4 Flazardons Materials Iipact 3 in Section 3.14.

Reclamation will confer with DOLE and their Long-Term Surveillance and Maintenance Program (o
understand the current operational schame and parameters for the Bodo Canyon disposal cell. As well.
Reckimation will reactivate sampling and monitoring of wells DUH-228 and DFH-229 for indicator
paameters inclading but not limited 1o Molybdenum, Selenium, and Uhranium, as deseribed under
Mitigation for Relined Allernative 4 Hazardous Materials Impact § in Scction 3.14.

Reclamation will require that preconstruction surveys are conducted for non-binding water end use
facilities and conveyance system development and that hazardous material standards relating 1o
constriction are adhered 1o as described under Mitigation for Relined Alternative 4 Hazardous Materials
Impact 6 in Section 3,14,

5.4.15 Transportation Commitments

Reclamation will conduct a transportation survey prior (o construction of Ridges Basin Dam aund
Rescrvoir and will implement methods to redvce traftic-related impacts as deseribed under Mitigation for
Refined Alternative 4 Transportation Impacts | and 2 in Section 315,

Reclamation will ensire 1o maintain CR 211 roadway, shoulder, drainage, and roadside o standards
adequate (o avoid noticcable degradation as described under Mitigation for Refined Allernative 4
Transportation hmpact 3 in Section 3135,

Reclamation will require third-party developers ol recreation facilities al Ridges Basin Reservoir 1o

conducet traftic engineering impacts analysis studics and o mitigate recreation facility impacts according
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to state and county standirds. Associated costs will be the responsibility of the developing entity ax
desctibed under Mitigation for Refined Alternative 4 Transportation Impact 7 in Scction 3,13,

5.4.16 Air Quality Commitments

Reclamation will requite that construction contractors nnplement measures to control fugitive dust and
exhaust emissions diring construction as deseribed under Mitigation for Refined Altermative 4 Air
Quality mpact 1 in Seetion 3.16.

Rechumation, or other responsible federal ageney. will require thivd-party developers (o implement
measures to control fugitive dust and other emissions during construction and operation ol non-binding

cned uses.
5.4.17 Noise Commitiments

Reclamation will requice that the Durango Pumping Plant construction conlracior restrict operation of
heavy equipment during the nighttime hours as described under Mitigation for Relined Alternative 4
Noise Impact | i Section 3.17.

Reclamation will ensure that construction contractors provide blasting notification to residents. sound
pre-blast atarms. and folow the constrction safety plan as deseribed under Minigaton tor Retined
Alternative <) Noise Impact 2 in Scetion 3.17.

Construction and operation of the Durango Pamping Plant will be carried out (0 reduce noise impacts as
deseribed under Mitigation Tor Relined Alternative 4 Noise Impacts 3 and < in Scetion 3.17.4.1. Noise
reduction will be provided in the Torm ol sonnd inswlation within the pumiping plant and vegetation
screening desipned as part of site landscaping. Ridges Basin specilications will provide (or noise
control, particularly relating w golden caple nesting.

Reclamation will ensare that construction contraciors schedule construction activitics (o avoid or
minimize loud activities in the vicinity of golden cagle nesting arcas during the nesting scason and tha
nesting, arcas are “oft Hmits™ o construction Torces and visitors as described under Mitgation for
Relined Aliernative 4 Noise ITmpact 4 in Section 317,
Reclamation will require that third-party developers of recreation facilitics at Ridges Basin Reservoir
incorparate in a recreation development/management plan the requirement (o prohibit particularly loud
forms of watercrafl and (o include signing 1o advise people ol eagle nesting sensitivity (o himan presence
and noise as described under Mitigation for Refined Alternative 4 Noise Impact 5 i Section 3.17.

Reclamation will ensure that developers and contractors associated with construction and operation of
the non-hinding end uses incorporate methods to minimize noise disturbances as deseribed under
Mitigation for Refined Alternative 4 Noise Impact 6 in Section 3.17.

5.4.18 Public Health and Safety Commitments

Rectamation will ensure that public access to structural component consiruction arcas will be controlled

by signage and by lencing around canstruction arcas as deseribed wnder Mitigation for Refined
Alternative 4 Public Nealth and Safety Impact 1 in Scetion 3.18.
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Reclamation will ensure that contractors conlieure haul routes and access roads 1o prevent or discouraye
B o

wiblic vehicular enfry, including placement ol sians warnimg, apainst entry as described under Mitigation

| Y. gl 2 oA U

for Refined Alternative 4 Public Health and Salety Impact 2 in Scction 3.18.

Reclamanion will ensure that all the potentially afTected gas companies will be contacted prior (o
construction crossings of gas pipelines which will be precisely loeated and approprintely marked in the
field and on the specifications as deseribed under Mitigation for Relined Alternative 4 Public Health and
Safety Impact 3 in Section 3.18.

Reclamation will ensure that public access to end use and delivery system construction areas is
controlled by signage and by fencing around construction arcas as described under Mitigation for
Refined Alternative 4 Public Health and Safcty Impact 4 in Section 3018,

Reclamation will investigate the potential for gas release due to man-made intrusions, prior (o
constraction, and will monitor excavations for the presence ol coal bed methane gas. as desceribed under
Mitigation for Refined Alternative 4, Public Health and Satety Impact 5 in Section 3.18.

Rectmation will control public access to operation arcas that could pose a threat 1o public sakety as
deseribed imder Mitigation for Relined Allernative 4 Public Health and Safety Tmpact 6.

Reclamanion will ensare that reereation arca planning, Nnal design of facilities, and reservoir access
points are developed to promote satety and use ol accident management technigues as deseribed under
Mitigition for Refned Alternative 4 Public Health and Safety lmpacet 7 i Sceetion 3.18.

5419 Public Services and Utilities Commitments

Reclamation will ensure that construction contractors adequately secure and patrol their work sites and
will coordinate with city or county law enforcement agencies as deseribed under Mitigation tor Relined
Alternative 4 Public Services and Ultilitics Tmpact 1 in Scetion 3.19.

Reclamation will ensure that contracrors will mark the locations of existing buried utilines and develop a
notification system lor coordination with affected utilities during construction as described under
Mitigation lor Refined Alternative /1 Public Services Utilitics hmpact 4 in Scetion 3.19.

5.4.20 Visual Resources Commitments

Reclamation will ensure that as part of construction design, the Durango Pumping Plant blends into the
natural landform and that. folowing construction, the site is adequately revegetated as described under
Mitigation for Refined Alternative 4 Visual lapact | in Section 3.20.

Reclamation will ensure that the design of structural facilitics incorporates, to the extent practicable, non-

intrusive design elements and that restoration ol disturbed arcas be conducted as described under
Mitigation for Refined Alterative 4 Visual Impact 2 in Section 3.20,
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5.4.21 Indian Trust Assets and Environmental Justice Commitments

Interior will support the maditication of the Settlement Agreement, through legislated amendments (o the
Settlement Act, 1o recognize the new limits placed on the use and amount of water provided to the
Colorado Ute Teibes and establishment of the waler acquisition fund,

Interior will pursuc the development of operation plans for Ridges Basin and Navajo Reservoirs that will
optimize more elficiont delivery ol the flow recommendations for endangered fish in the San Juan River
and limit certain project pumping 1o allow for making additional depletions and developable water
available for other Indian tribes’ present and fnture water necds.

Interior will facilitate discnssions between the Jicarilla Apache Tribe and other partics with interest i the

Suan Juan River Basin (o develop options of obtaining 25500 afy depletion as authorzed under the
Jicaritlay Apache Tribe Water Rights Scttlement Act.
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EXHIBIT B
METHODOLOGY REGARDING
IMPLEMENTATION OF SECTION 207 ON
UP-FRONT COST-SHARING AND REPAYMENT
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Umited States Departiment of the [nterior H:;’
BUREAU OF RECLAMATION ‘_‘\\"\
ANIMAS-LA PLATA CONSTRUCTION OFFICE TAKE PRIDE'
P.O. BOX 5107 MAMERICA
103 Everett Sureet

Durango, CO 8130)

ALP-100
FIN-6.20

Mr. Ranidy Seaholm
Caolorado Water Conservation Boart

1313 Sherman Steeet, Room 721
Denver, CO 80203

Memorandmn Regarding Secuon 207 Up-Frant Cost-Sharing and Repayment

Subject:
Methadology — Aniinas-La Plata Project, Colorado and New Mexico

Dear Mr. Seaholin

Enclosed for your records is a copy of the {inal signed subject iwemoranduin. The enclosed
memorandum ackuowledpes consultation occurred and allows the Bureau of Reclamation 1o
begin implementation of the accounting and methodolopy deseribed in the memorandum.

We appreciate all of your cfforts in achicving this poal.

1f vou should have any questions, please do not hesitate to contact me at 970-259-1110, ext.

1004,
Sincerely,

0 o7

Rick Ehat, Project Construction Engineer
Animas-La Plata Construction Office

Enclosure

Identical j.etter Seard To:

Mr. Dan Law, Executive Director
Colorado Water Resources and
Power Development Authority
1580 Logan Street, Suite 620
Denver, CO 80203

Mr. Randy Kirkpatrick
Executive Director

San Juan Water Commission
1450 Bast Main

Farmingion, NM 87402

Continue on Next Page.
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Continuc from Previous Page.

Ms. Stella Montoya, President
La Plata Conscrvancy District, New Mexico

1592 Hwy 172
La Plata, NM 87418
(w/encl 10 ea)
LIC-1 00 (Gold), UC-446 (Loring), UC-300, 84-27700, WCG-DeAngelis,
WCD-PSchumacher, ALP-250, ALP-251, ALP-252
{w/encl to ea)

be:

WCD-PPage
(w/original memo)

WIBR R Ehat: BFox:08/01/06
I.:Commaon/rchat/Lir trans signed agrmt



United States Department of the Interior
BURBAU OF¥ RECLAMATION

Upper Colorsdo Region
Westiern Colorado Area Office

2764 Compass Drive, Siiite 106 835 1.2 Avenue, Svite 300
Durango CO £1301-5475

Grand Jnction CO 81506-8785
JUN =T 2006

ALP-100
WCG-CDeAngelis
WTR-4.00

MEMORANDUM
To: Contractors/Potential Repayment Sponsors / -
From: Rick Ehat, Animas LaPlata 7/ - s
¢ 11 '&r;er _.ﬁcuw/ ~4Z—éz—>aﬂr__.d J

Carol DeAngelis, Westem Colorado Arca Office M

Subjcct: Mcthodology Regarding Jmplementation of Section 207 on Up-Front Cost-
Sharing and Repayment, Animas-La Plata Project

A. Background. The passage of Section 207 of P.I.. 108-447, as amended, affects up~
tront cost-sharing and repayment of (he Project. The statute provides:

Sec. 207. Animnas-La Plata Non-Indian Sponsor Obligations. In accordance with the
nontribal repayment obligation specified in Subscction 6(a)(3)(8) of the Colorado Ure
Tndian Rights Sealement Act of 1988 (Public Law 100-585), as amended by the Colorado
Ute Settlement Act Amendments of 2000 (Public Law 106-554), the reimbursable cost
upon which the cost allocation shall be based shail not exceed $43,000,000, plus interest
during construction for thoxe parties not wtilizing the up front payment option, of the first
£500,000,000 (January 2003 price level) of the total project costs. Consequently, the
Secretary may forgive the obligation of the novi-Indian sponsors relative 1o the
$163,000,000 increase, and any effects in inflation thereon, in estimaied total project

costs that occurred in 2003.

This docurnent is 1o record and acknowledge certain decisions snade by the Burcau of
Reclamation regarding implementation of the provision cited above after consuliation
with all Project sponsors, including the fribes.

B. haplementation Methodology.

. Cost Allocation Method: The current contracts are based on the 2001 Interim
Cost Allocation Mcthod. This method will continne to be used for allocating costs.

2. Specific Costs and the Reimbursement Cap: The statutory language provides
that the reimbursable costs shall not exceed $43 million for the first $500 million of total
project costs, thereby establishing a reimbursement cap that covers both specific costs
and joint costs. Therefore, the reimbursable specific costs for the City of Durango shall



be subtracted from the $43 million reimbursement cap before the remainder is distributed
among the sponsors paying the joint reimbursable costs.

3. Quarterly Billing Method: Reclamation has developed a “Cap Conversion
Factor’” (o be applied to post-1999 actual joint cost expenditures to adjust escrow draws
in accordance with the reimbursement cap. The current Cap Conversion Factor and its
application to post-"99 joint cost expenditures arc sct forth on Attaclunent 1 and 4 bereto.
The methodology discussed in this paper, and the computed Cap Conversion Factor, are
applicable until the actual joint cost expenditures exceed $346,399,000, (the total joint
costs included in the $500,000,000 Project Cost estimate from July, 2003). Once actual
joint cost expenditures exceed $346,399,000, an adjusted Cap Conversion Factor will be

developed us discussed in Scection C.3,

4. Quarterly billings through December 2004 reflected the allocable percentages
for each sponsor as applied to the reimbursable portion of the $500 million cost estimate.
As a result of the passage of the Section 207 language in December 2004, subsequent
quarterly billings have been adjusted to reflect the $43 million reimbursement cap and all
previous payments. Previous payiments in excess of the required amount as recalculated
pursuant to Section 207 were applied s credits to future quarterly billings for allocable
reimbursable costs, joint and specific, wntil the allocable reimbursable costs, joint and

specifie, required additional payments by the sponsors.

C. Other.

1. Estimate of Inflated Reimbursement Cap. The language of Section 207 in
effect provides that repayment will not be required for $163 million in cost increases (and
on the effects of inflation thereon) included in the $500 million total Project Cost
estimated by Reclamation in July 2003 based on January 2003 price levels. Itis
Reclasnation’s position that, since the original project costs were subject to inflation, the
$43 niillion reimburscment cap is also subject to inflation. A simple ratio and proportion
metliod will be used to estimate the effect of inflation on the reimburseinent cap, as sct

forth in Attachment 2.

2. Project Cost Projection for Escrow Planning. In order 10 assist contractors in
projecting overall project costs for escrow planning, a process was presented to the
sponsors during an August 29, 2005 meceting. A synopsis of that process is described in

Attachment 3.

3. Adjustment of Cap Conversion Factor. At such time as the nctual joint cost
expenditures exceed $346,399,000, (the estimated total joint costs included in the
$500,000,000 Project Cost estimute from July 2003), Reclamation will develop an
adjusted Cap Conversion Factor to reflect the Inflated Reimbursement Cap. At that time,
the remaining reimbursable costs to be recovered, duc to the effects of inflation, will be
calculated. Adjustments to the remaining reimbursable costs dug to inflation on the
estimated City of Durango spccific costs will be considered in this calculation. A revised
Cap Conversion Factor will be developed as a ratio of the calculated remaining
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reimbursable costs to be recovered nnder Scction 207 1o the calculated remaining
reimbursable costs without the effect of Section 207. The Cap Conversion Factor will be
reviewed each year as indexed project cost estimates are released.

4. Final Cosi Allocation and Determination of Reasonable and Unforescen Costs,
The langunage of the Colorado Ute Settlement Act Amendments of 2000 addressing final
cost allocation, relinquishiment of waler, and reasonable and mnforeseen costs, renains
unchanged and unaffected by Section 207 or its implementation as set forth herein. The

statute is in full effect and reads as follows:

Section 302(a)B)B). The nontribal repayment obligation sef forth in subparagraph (a)
shall be subject to a final cost allocation by the Secretary upon project completion. In
the event that the final cost allocation indicated that additional repayment is warranied
based on the applicable entity’s share of project water storage and determination of
overall reimbursable cost, that entity may elect to enter into a new agreement to make
additional payment necessary to secure the full water supply identified in paragraph
(1)(A)D). If the repayment entity elects not to enter into a new agreement, the portion of
project storage relinquished by such election shall be available 1o other project purposes.
Additional repayment shall only be warranted for reasonabdle and unforeseen costs
associated with project construction as determined by the Secretary in consultation with

the relevant repayment entities.

‘The non-federal entjties acknowledge that: 1) Reclamation has consulted with them

reganding the substance of this mamorandum, 2) Reclamation will implement the
acconnting and cost methodologies in this memorandum, and 3) withou! waiving any of’
their rights under statute or their repayment contracts, they will not object to Reclamation

proceeding in accordance with this memorandum.

This mecmo is not intended and docs not constitute a contract between the Bureau of
Reclamation and any cntity that currently has a repayment contract, and does not change
any term in existing contracts between the Secretary and project sponsors. Project
sponsors expressly reserve the right to review and challenge the methods presented in the
memorandum to (e extent they conflict with repayment contracts or other authority.

Nov ol a5 /s

Colorado Water Resources and San Juan Water Cémunission
Power Dovelopment Authority

' ZQLK— (7(1 ;dZZZb )/)1(}7%5,___“_

Ta Plata Conservancy Distric

State of Colorado

Attachments



Attachment 1
Discussion on Development of Cap Conversion Factor

A simplified approach to acconnting for the effect of Section 207 on Escrow Agrecement
interim quarter]ly payments was presented to the two contractors that hold repayment
contracts. A drafl worksheet (Attachment 4) provided proposes a method of applying
the intent of Scction 207 o actual joint cost expenditures for use inn the quarterly billing
process. The methodology applies a ratio, or cap conversion factor, to post-1999 actual
joint cost expenditures to reflect the cap on repayment liability established in Scction
207. The use of the ratio is intended to mieet the requirement of Scction 207 for the
rcuonbursable costs not to cxceed $43,000,000 for the first $500,000,000 of the total
project costs. 'To simplify the administration of the escrow account, the cap conversion
fuctor is applied 10 all joint costs incurred from 1999 to the present. This results in a
differcuce betwecn the amount actually paid to date by contractors and the amount duc ag
a result of Section 207. It is Reclamation’s position that this difference is not an
overpayment, as the amounts paid to date were billed and paid in accordance with the
applicable agreements and law at the ime the paytcents were made.



Attachment 2

Method to Estimate the Inflated Reimbnrsement Cnp

PURPOSE:

To ovtline a method for cstimating the potential overall project cost and repayment in
order to facilitate administration of escrow accounts and payments under the up-front
cost-share agrcements. Actual repayment will be based on the final cost allocation, after

application of applicable tests.

SECTION 207 LANGUAGE, AS AMENDED:

Section 207 limits the noo-tribal repayment obligation to $43 million for the $500 million

project (10/03 prices). The language, as amended, results in:

No repaynicut of the $163 million of cost increascs

No repayment of the cffects of inflation on the $163 million of cost increases
Implies repayment on the effects of inflation on the $337 million ($500
million - $163 million), which xmphe‘; some mf]dhon ofﬂw reimbursement

cap.

METHOD:
A simple method of calculating repayment of the current indexed project ($522 million
@ 10/05 prices) is:

= Inflated Rermburscment Cap (@ 10/05

$43 million {Original Reimbursement Cap)
$522 million @10/05

$500 million (CCE @ 10/03)

Inflated Reimbursement Cap @ 10/05 prices = 344, 892,000
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Attachment 3
Process for Projecting Project Costs for Eserow Planuing

The process involves projecting indexed project costs using a worksheet that shows
actual project cosis through the end of the cumrent fiscal year, and projected costs

(indéxed) in future years. In order to project overall costs, one would assume
construction indices, appropriations and a schedule for construction contracts in each of
the fiture years. The accuracy of these assumptions and other factors could affect the
accuracy of the overall cost projection. Reclamation has offered 10 belp the contractors
develop this worksheet cvery Febroary after the President’s budget for the following
fiscal years js revealed. The resulting worksheet would be a contractor product, not a

Reclamation product.

Using the workshceet described above, a contractor can then usc a separate worksheet to

allocate the projected costs aynong sponsors using the 2001 Interim Cost Allocation

Method, with the reimbursable cost limited by the $43 million reimburscment cap and
subject to mflation on the $337 million ($500 million- $163 million). Using the method
of ratio and propostion in Attachment 2, the contractor can determine the inflated
reimbursement cap, and then estimate the reimbursable cost to cach entity based on the
assumptions made. This will allow the contractor 1o plan for cscrow needs.
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United States Department of the Interior

BUREAU OF RECLAMATION TAKE PRIDE"
Upper Colorade Regional Office INAMERICA
Western Colorado Arca Oflice

IN REPLY REFER D)

2‘764 (Zump:‘xsﬁ D.rive.. Suite 106 (ﬂ) - 5 ’08 835 I3 2*' Avenue, Suite 300
Grand Junction, CO 815006-8785 * Durango, CO 81301-5475

WCD-RRandol
FIN-6.20

Mr. Dan Law

Bxccutive Director

Colorado Water Resources and Power
Developinent Authority

1580 Logan Strect, Suitc 620

Denver, CO 80203

Subject: Modification to the Methodology to Estimate the Jnflated Reimbursement Cap,
Scction 207 of P.1.. 108447, as Amended, Animas-La Plata Project, Colorado and New

Mexico

Dear Mr. Law:

The purpose of this letter is (o consult with you regarding a change necessary in the methodology
to calculate the Inflated Reimbursement Cap (IRC) for the Animas-L.a Plata Project (Project),
The original methodology was described in a memorandum to existing and potential Project
repayment sponsors, dated June 7, 2006 (sec attached table for cxample of the original
methodology). This proposed change in methodology was discussed at the March 20, 2008
Project Construction Committee (PCC) mieeting and those attending requested a letter from
Reclamation describing the change.

We have recently determined that when the IRC was updated (o veflect the latest cost indexing of
the Construction Cos( Estimate (CCE), the increasce was proportionally greater than increascs in
the joint Project costs. This has the effect of artificially over-inflating the reimbursable cap. This
disproportionatc increase can be attributed to the inclusion of the following three items in the

amount to be intlated:

1) The pre-1999 sunk costs have been expended and, as such, are not subject to indexing;

2) Caleulation of the Colorado Water Resources and Power Development Authority (CWRPDA)
indexed specific costs is conducted separately, as these costs are not distributed amony the
Projeet spansors; and

The costs associated with the Navajo Nation Municipal Pipeline (NNMP) are specitic to the
Navajo Nation' and do not impact the reimbursable joint costs. These costs have not been
expended and as such, are being indexed in their entirety. The effect of indexing on this .
substantial postion of Project costs resulted in further disproportionate increase in the IRC.

3
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In order (o ensure that the method used for inflating the reimbursable cap best refleets the
increases in joint construction costs due to inflation, an alternative method for calculation of the

IRC was developed.

The modificd method of calculating the IRC (sce attached 1able) is as follows:

To calculate an appropriate indexing percentage -

The non-Indian reimbursable baseline of $43,000,000, which was established by Scetion 207 of

L]
P.A.. 108-447, is reduced by the amount of the non-indian pre-1999 sunk costs and the
CWRPDA specific costs (from the Intcrim Cost Allocation (ICA) for the January 2003 CCE) to
establish a baseline amount to be indexcd.

» The non-Indian reimbursable costs from the ICA for the January 2003 CCE are reduced by the
CWRPDA specific costs and the pre-1999 sunk caosts.

o The baseline amount to be indexed s divided by the adjusted non-Indian reimbursable costs to

cstablish an indexing percentage.
To apply the indexing percentage (o vpdated costs -

The FY2009 Interim Cost Allocation non-Indian reimbursable totasl is reduced by the Fy2009

L]
CWRPDA specific costs and the pre-1999 sunk costs.
‘e The result is multiplied by the indexing percentage to obtain wy intlated baseline,
«  The total of the non-Indian pre-99 sunk costs and the current CWRPDA specific costs from the

FY09 Interim Cost Allocation is added to the inflated baseline to caleulate the balance to be
repaid.

Utilizing the original mcthodology, the IRC would bave been $49,120,922 for the FY2009
Interim Cost Allocation, as shown in upper box of the attached table. Utifizing the modified
methodojogy, the IRC is $48,670,161 for the FY2009 Interim Cost Allocation, as shown in the
lower right box of the attached table. This adjustment to the calculation of the IRC more closely
represents increases in joint costs due to inflation. Ag such, this method will be used in future
Cost Allocations, provided no significant objections are raised by you or your agency.

If you have any questions, please contact Ryan Randol at 970-385-6531.

Sinceyely,

V4 &)
s 2%
TC e Lo A
Carol DeAngelis
Arca Manager,
Western Colorado Area Office

Enclosure

Identical Letter Sent To:

Continued on next page.
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Subject: Madification lo the Methodology to Estimate the Inflated Reimbursement Cap

Identical Letter Sent To:

Continued from previous page.

Mr. Randy Kirkpatrick
Executive Director

San Juan Water Comiission
1450 East Main

Fannington, NM 87402

Mr. Randy Scaholm

Colorado Water Conservation J3oard
1313 Sherman Street, Room 721
Denver, CO 80203

Ms. Stella Montoya

President

f.a Plata Conservancy District
1592 Highway 172

La Plata, NM ¥7418

be:  UC-446;
F CCL_)— 100; FCCD-1140;

BRI W CD-EWarner; WCD- RRandol;

{w/encd to each)

WBR:RRandol:MDale:8-13-2008: 970-385-6531: ALPInflatedReimbursemnetCapRevision.doc



i COMPARISON OF INFLATED REIMBURSEMENT CAP CALCULATION METHODS

ORIGINAIL CALCULATION METHOD
$43,000,000 ({UGINAL REIMBURSEMENT CAP?) | INFLATED REIMBURSEMENT AP ©10/08 (FY2003)
$5L6,000.003 (LCF ¢y 16103) $571.173,508 (COSTS ¢ F¢ 2009 PRICE LEVEL)
INFLATED REIMIBURSEMENT CAP 0 FY2009 PRICES = § 49,120,922 )

MOODIFIED CALCULATION METHOD

VALUES FROM RUN #4 (literim Cost Alocation based on the "Olficls]” $500M Januaiy 2003 CCE)

SELTON S REMAIENG JOINT COSTS 5 346,845,104
NON NSOV TIEIMBURSABLLE (WK) 56EC 20)) W 3 65,589,073
NON-INDIAN M1 STECHICS 3 1,090,174 )
HON-INDIAN PRE-G) SUNK GOSYS, 2/ 3 7.142.054 e e e
CAP CALCULANDN
WO S 207 W SEC 207
HCN-IVOIAN REISURSABLE S 65.589,07 NON-INDIAN REIMBURSADLE H 43,600,500
NONANDIAN 481 SPECIFICS S 100874 NOM-INDIAH M31 SPECIFICS -8 1,006,174
NOH-INDIAN P9 SUNK COSTS PREEALYI NOH-INDIAN PRIE99 SUMNK COSTS 3

» $ 56,350.835 BALANGE 1O DE REFAID -8

BALANGE TO DR RIEPAID

INFLATUD RIFMBBRASWENT CAP CALCULATION PRRCENTAGE

506701762 _ oo
§ aagass " 09S7ITIBLR

VAL UES FIROM 1T &6 (Costz a1 the Oct 2008 (FY09) Price fovel: $571,173,508)

SECTION 5 REMANING JUINT CO5 1S $ 300,228, 35(;

HUMINDIAN E MBUHSABLE (WK SEC 207} $ 76,028,180

HOMAMINAN M3 SPLCIHICS S 1211457

NONINDIAN ORU5.93 SUNK COSIS 3 7Te004 — e e e e ]

CAP CALCULATIOH

Wi SEC A7 W SEG 207

MON-(INGIAN REIMOUKISARLE $ 76,028,233 DALANCE T 8C REFPAID 4 67,675,212

HON-INDIAN EASLSPECKICS -t 1211447 CAP CALCULATION PERCFNTAGE x §9.5737182%

NOH-INDIAN PRE-89 SUNK LOSTS - 8 112084 ' ADJUSTED BALANGE T0 UE REPAID v $ 10,316,040

BALANCE TO BE REPAID « § 61675212 NON.INDIAN SPECIFICS + 8 1.211,457
NON-INDIAN PRE-3 SUINK COSTS .S 7,142,004
INFLATED REIMBURSEMENT CAP P 48,570,181

1/ Thie Hoa-Hnkan ROsNDOISVAL vabss b Considnred 10 {27 The HON-INOIAR PRE G2 SUNK COSTS were eateddated by muliiplying the
be Use sun of. tha ALPWED jois Gosts, thi: ALPWED  [NoirHmdisn peconispe (18.68%) Uy 337,823,004 wiwch i the valuo af Ihi Jeint
SpECic coyts, the SIWG jork costs, the LLDU join contg]Eimk Cosls as givedt i Ine Run #4 inieritn Cost Atocstion Lastd on tha $500M

Mnf the COLORNNY joint Ccosts. GCC.
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EXHIBIT C
REPAYMENT SCHEDULE FOR
10,440 ACRE-FEET



EXHIBIT A

14 Mar-12
State of Colorado
Repayment Schedule For 10,440 Acre-Feet
Animas-La Plata Project 1/
Arlicle 7{c) Payment Payment
Calendar  RPayment Elective Annual o te Unpaid Plant in
Year Period  Payments 2/ Paymoent Interest Principal Balance Sorvice 3/
6.315%
2011 0 526,214,474 536,214,474
2012 y 2,898,833 52,898,833 33,315,641 36,214,474
2013 2 2,898,833 52,770,196 128,637 33,187,004 36,214,474
2014 3 2,894,833 2,759,499 139,334 33,007,676 36,214,474
2015 4 2,898,833 2,747,914 150,919 32,896,751 36,214,474
2016 5 2,898,833 2,735,365 163,468 32,733,283 36,214,471
2017 6 2,898,833 2,721,772 177,061 32,556,222 36,214,474
2018 7 2,898,833 2,707,050 191,783 32,364,439 36,214,474
2019 8 2,898,833 2,691,103 207,730 32,156,709 36,214,474
2020 9 2,898,833 2,673,830 225,003 31,931,706 36,214,174
2027 10 2,898,833 2,655,121 243,712 31,687,994 36,214,474
2022 11 2,898,833 2,634,857 263,976 31,424,018 36,214,474
2023 12 2,898,833 2,612,907 285,926 31,138,097 36,214,4/4
2024 13 2,898,333 2,589,112 309,701 30,828,391 26,211,474
2025 14 2,808,833 2,563,381 335,452 30,492,939 36,214,471
2026 15 2,898 833 2,535,488 362,345 30,129,594 36,214,474
2027 16 2,898,833 2,508,276 393,557 29,736,037 36,210,474
2028 17 2,898,833 2,472,551 426,282 29,309,755 36,214,474
2029 18 2,898,833 2,437,106 461,727 28,848,028 36,214,474
2030 19 2,898,833 2,398,714 500,119 28,247,909 36,214,474
2031 20 2,898,833 2,357,129 541,704 27,806,205 35,214,174
2032 21 2,808,833 2,312,086 586,747 27,219,458 36,214,474
2033 22 2,898,833 2,263,298 635,535 26,583,923 36,214,474
2034 23 2,898,833 2,210,453 688,380 25,895,543 36,214,474
2035 24 2,808,833 2,153,214 745,619 25,149,924 :?_'{f{,Zflll,47-1
2036 75 2,898,833 2,001,216 807,617 24,342,307 36,214,474
2037 26 2,898,833 2,024,003 874,770 23,467,537 36,214,474
2038 27 2,898,834 1,951,326 947,508 22,520,029 36,214,474
2039 28 2,898,834 1,872,540 1,026,294 21,493,735 36,214,474
2040 29 2,808,833 1,787,204 1,111,629 20,382,106 36,214,474
2041 30 2,898,833 1,694,772 1,204,061 19,178,045 36,214,474
2042 31 2,898,834 1,594,654 1,304,180 17,873,865 36,214,474
2003 32 2,898,433 1,486,212 1,412,621 16,461,244 36,214,474
2044 33 2,898,833 1,368,757 1,530,081 14,931,163 36,214,474
2045 34 2,898,834 1,241,526 1,657,308 13,273,855 36,214,474
2046 35 2,898,833 1,103,721 1,795,112 11,478,743 36,214,474
2047 36 2,898,833 954,457 1,944,376 9,534,367 36,214,474
2048 37 2,898,833 792,783 2,106,050 7,428,317 36,214,174
2049 38 2,898,834 617,665 2,281,169 5,147,148 30,214,474
2050 39 2,898,834 427,985 2,470,849 2,676,299 36,214,474
2051 Ta0 2,898,833 222,534 2,676,299 36,214,474
rOTAL: SO $115,953.326  $79,738.852 536,214,474

1/ Annuity Due Formula.
2/ Article 7{c) of Contract No. 12-WC-40-456.
3/ Plant-in-Service will be revised upon Final Cost Allocation approval.
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